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PROFESSOR LANGDELL—A VIEW OF HIS 
CAREER. 


S Gm death of Professor Christopher Columbus Langdell, at the 
age of eighty, terminates a career which is singularly complete 
and triumphant, and which must receive careful attention in any 
history of law or of education. Born in 1826, in the little New 
Hampshire village of New Boston, he was educated, largely by 
means of money he himself earned, at Phillips Exeter Academy, 
Harvard College, and the Harvard Law School. Thereafter for 
- nearly twenty years he practised law in New York, known to few 
besides the lawyers by whom he was largely employed. It was 
not until 1870, when he had reached the age of forty-four, that he 
found his great opportunity. In that year he became Dane Pro- 
fessor of Law and Dean of the Law Faculty of Harvard University ; 
and from that time until now there has been a Langdell system of 
study, and to describe or attack or defend that system has been 
one of the most frequent undertakings of law students and of law 
teachers. For a generation no professor’s name has been more 
widely known, Lately the discussions have been less heated, and 
perhaps less numerous, than formerly; but even now the question 
most often and most pressingly asked as to any law school is 
whether it uses the Langdell system. Professor Langdell himself 
spent no time in disputation. He simply devised the system, used 
it, and was content to let results test the correctness of his theory. 

‘To introduce a new system of study at the Harvard Law School 
- jn 1870 was an act of great bravery. The school had been in 
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existence for half a century. It was in great repute. Its professors 
had produced treatises which held, and still hold, a high place in 
the esteem of the profession. Even laymen have heard of the 
works of Story, Greenleaf, Parsons, and Washburn. Those pro- 
ductions had been largely the fruit of class-room lectures. By the 
method of instruction then current the student listened to lectures 
and read treatises; and, in order that the task might not be merely 
the memorizing of generalizations made by the lecturer or the text- 
writer, some instructors devoted much time to discussing ccxicvete 
problems. Many men are still living who know that the work of 
those old days must not be treated disrespectfully; but Professor 
Langdell, though trained in the method then current, was of 
opinion that he knew a method more scientific, more thorough, and 
better fitted to produce successful lawyers. He knew —as, indeed, 
every law student learns in the first week of his studies — that the 
existence and limits of a rule of law must be proved finally, not 
by a text-book, but by the reported decisions of courts. He knew 
that when a lawyer has occasion to test a rule of law he searches 
for those decisions, Professor Langdell determined that the 
student should be trained to use those original authorities, and to 
derive from judicial decisions, by criticism and comparison, the 
general propositions which text-writers, if they do their work con- 
scientiously, find in the same manner, —that, in other words, the 
student should not be fed with predigested food. The plan, as 
worked out, was that the instructor should reprint from the reports 
the cases adapted to show the growth of legal doctrine; that the 
student should master five or six cases in preparation for each 
class-room exercise; and that the exercise should consist of stat- 
ing and discussing these cases and solving related hypothetical 
problems. However easy it may be to-day to see that this plan is 
reasonable, in 1870 it appeared to many persons, and indeed to 
most, impracticable and unscientific. The fact seems to be that 
this was an extremely early attempt to apply the inductive method 
of the laboratory to matters foreign to the natural sciences. To 
Professor Langdell it seemed the most natural plan possible, He 
had devised part of it in his own student days. He understood 
himself to be simply applying to the student stage of the lawyer’s 
life the method established from time immemorial as to the work 
of the practitioner and the judge. On the title-page of his first col- 
lection of cases, he tied himself to the past by quoting words written 
by Coke two centuries earlier: “It is ever good to rely upon the 
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book at large, for many times compendia sunt dispendia, and melius 
est petere fontes quam sectari rivulos.” 

After Professor Langdell began the new plan, to persevere with 
it required further courage; for the majority of students, teachers, 
and practitioners showed only too clearly that they considered it 
foolish and almost sacrilegious to lay aside old methods and the 
time-honored treatises. Many years passed before the new sys- 
tem was adopted unanimously by Professor Langdell’s colleagues. 
Meanwhile the Harvard Law School was bitterly attacked upon 
the supposition that this was the only method used; and in conse- 
quence, the attendance remained nearly stationary, being saved from 
serious diminution by nothing but the increase in the attendance 
upon Harvard College, and in the resort of Harvard graduates to 
the law school. About 1890 there came a great change. Almost 
simultaneously the Harvard Law School began to grow and the 
Langdell system began to spread to other universities. To-day 
Professor Langdell’s triumph is complete. Time has demonstrated 
that persons trained under his system are sound and successful 
lawyers. That system is now the only one employed at Harvard. 
Most of the other law schools use it, wholly or partly, or some 
modification of it; and those which cling to old methods find it 
advisable to insert in their announcements argumentative matter to 
the effect that they combine with the old methods some features 
of the method discovered by Professor Langdell. The law schools 
employing the new system, wholly or partly, in its unmodified form, 
are distributed widely; and leaving out of the account states in 
which there are no law schools at all, one might have traced for 
Professor Langdell a triumphal progress from the Atlantic to the 
Pacific, passing exclusively through states in which at least one 
law school professedly uses his system. 

To present, even inadequately, the chief facts as to Professor 
Langdell’s greatest achievement has rendered it impracticable to 
enumerate his other services. Yet it must not be forgotten that 
for twenty-five years he was the Dean of the Harvard Law School, 
administering numerous duties with justice and with painstaking 
attention to detail; that he did much to promote the vast growth 
of the Harvard Law Library; that he produced four selections of 
cases, pioneer volumes made with great labor; and that he wrote 
three treatises, unsurpassed for accuracy, originality, and clearness, 
It should be added that his system of study has required teachers 
of law to do work of greater thoroughness and has thus aided to 
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create, as a sort of by-product, the dignified career, now pursued 
by ten times as many persons as in 1870, of the professional teacher 
of law. 

This remarkable record has been recognized at Harvard in 
ways that are obviously not perfunctory. In 1895, when Professor 
Langdell resigned the deanship, there was a great assembly of 
Harvard Law School graduates in his honor. In 10900, when he re- 
signed the Dane professorship, the Harvard corporation appoinied 
him Dane Professor of Law, Emeritus. In 1903 the corporation 
named in his honor a Langdell professorship, — an unprecedented 
compliment for Harvard to pay to a man still living. In 1906 
the corporation assigned to the additional building for the law 
school the name of Langdell Hall; and when this building is com- 
pleted it will be the only university building bearing the name of a 
professor. 

And the man himself? Guileless, and shrewd; grave, and cheer- 
ful; modest, and fearless; not given to speech; persistent in the 
search for truth — on the last day of his life, though oppressed by 
infirmities, doing a full day’s work: in short, the man’s whole 
nature harmonized with his rank as a great master. 

To do justice to the rare genius just now gone, it is not necessary 
to speak slightingly of others. Has some other American, in any 
branch of knowledge, overthrown an established system of study 
and replaced it, in his own university and elsewhere, with a new 
and useful system so thoroughly identified with him that men call 
it by his name? If so, let the name of the man who has per- 
formed that brave and laborious service be placed beside Professor 
Langdell’s at the head of the list of American scholars. 

Eugene Wambaugh. 
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PROFESSOR LANGDELL—HIS STUDENT 
LIFE: 


ROFESSOR LANGDELL was born at New Boston, N. H., 

May 22, 1826. His lineage was in part Scotch-Irish, and 
Scottish traits were prominent throughout his career. He at- 
tended for a short time an academy in Hancock, N. H.; worked 
in a factory at Manchester; and then entered the Phillips Exeter 
Academy in the spring of 1845 as a candidate for one of the 
scholarships to be awarded in July of that year. Slow of speech 
and with a hesitating manner, he was not at first appreciated at his 
real worth. In the recitation of Latin declensions and conjuga- 
tions younger students, quick in movement and glib of tongue, 
impressed the authorities more favorably. When the award of 
scholarships was made at the close of the term, Langdell was not 
one of the successful candidates. This was undoubtedly the great- 
est disappointment of his life, and with many men would have 
ended all effort to obtain an education. He would have to wait 
a year before another award of scholarships. His earnings at the 
Manchester factory, if retained by him, would have carried him 
through the year, but he had already used part of those earnings 
in assisting his father. With much misgiving he concluded to 
remain in the Academy. The authorities gave him some work 
to do about the building; and by the end of the year the teach- 
ers and trustees had come to recognize his ability, and he was 
awarded a scholarship. 

In 1848 Langdell entered the sophomore class at Harvard. 
Here there was no delay in recognizing his merits. At the end 
of the year he ranked second in the class. But in those days the 
college furnished very little in the way of scholarships or other 
aid, and long before the end of the junior year Langdell left 
college. The reason was understood to be want of pecuniary 
support. To-day no student of his promise would be permitted 
to leave any prominent college for such a reason. Later in life, 
when Professor Langdell and his colleagues in the law faculty 


1 This account of Professor Langdell’s early years is part of a sketch of his life 
printed in the September number of the Bulletin of Phillips Exeter Academy. A few 
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were awarding scholarships, he said with much feeling that he did 
not wish any deserving young man to be compelled to leave the 
school for lack of financial assistance. 

Leaving Cambridge, he returned to Exeter, doing in that vicin- 
ity whatever would help support him. After some manual labor 
and a little teaching, he began the study of law in the office of 
Messrs, Stickney and Tuck. In November, 1851, he entered the 
Harvard Law School. The faculty soon found him out; and he 
was made librarian, an office held at that time by students. Pro- 
fessor Parsons, then preparing an edition of his work on contracts, 
had a keen scent for able young assistants, and employed Lang- 
dell as one of his helpers. Without disparaging the distinguished 
author, it may truly be said that the collection and analysis’ of 
authorities, which make the notes of Parsons on Contracts so 
important a feature of that work, are due largely to his young 
assistants, and to no one more than to Langdell. Langdell’s 
reputation in the law school may be judged from the fact that 
in 1854, when his former classmates were receiving the degree 
of A.M. in regular course, the college conferred upon him the 
honorary degree of A.M. Later the degree of A.B. was con- 
ferred upon him as of the year 1851, and his name now appears 
with his old class in the quinquennial catalogue. The compli- 
ment of election as an honorary member of the Phi Beta Kappa 
society was received by him in 1853, while he was yet a student 
in the law school. 

In 1854 Langdell left Cambridge to engage in the practice of 
law in New York. 

FSeremiah Smith. 
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PROFESSOR LANGDELL—HIS PERSONAL 
INFLUENCE. 


HRISTOPHER COLUMBUS LANGDELL — How fond we 

were of you, our great teacher, our wise and patient friend! 

You directed our undirected steps. You took us to the original 

sources of the law and kept us there. You taught us that in law, 

no less than in any other science, there is no substitute for accurate, 
painstaking original research. 

Your coming to Cambridge, early in 1870, was unheralded and 
at first almost unknown to the school at large. As we look back 
upon those days before your regular teaching had begun, when, by 
some happy chance, it was borne in upon a very few that a great 
teacher had come among us and we were led to seek you out, our 
hearts are glad and we are grateful. 

We were drawn to you at first by no display of learning, — for you 
were ever incorrigibly modest, — but by your simple, unaffected 
friendliness when we sought your aid. You filled us with faith 
in yourself and with courage to tread the true path, no matter 
what the effort. So close was our friendship and so personal your 
leadership that we are inclined to wonder whether, after all, the 
question is not so much what we study as with whom we study. 
You taught us something more than to study law at the sources 
of the law. Like every great investigator who follows a path 
where “ one walks abreast in a century,” your daily work led us to 
“plant patience in the garden of the soul.” It seems sometimes 
as if that were your greatest gift to those who in the early days 
worked with you, without much encouragement from any, and 
with much good-natured ridicule from many who could see noth- 
ing in your teaching beyond what they called the study of isolated 
cases, 

Your whole nature led you to an unremitting quest after the 
governing principle in every new set of facts. You drew us with 
you in this daily search, and taught us not to rest content until 
we had found for ourselves the governing principles of the law. ° 
Who can estimate how much we owe, not merely to your in- 
struction, which never suggested the pedagogue, but to that gentle 
influence which came to us as an emanation? 
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We were with you when you were laying the foundations of a 
great temple in which your memory is enshrined. If, as we believe, 
those foundations are to endure, it is not only because you who 
laid them were a great master and brought a great intellect to the 
teaching to which you devoted your life, but because over and 
above all you were one of the wis:-hearted men of your time. 

Austen G, Fox. 
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PROFESSOR LANGDELL—HIS LATER 
TEACHING DAYS. 


i gus the generation of students which knew Mr. Langdell only 
after the school was settled in Austin Hall his most charac- 
teristic quality was patience. Whether in working slowly and 
carefully to a conclusion or in defending that conclusion against 
all assaults, he never allowed himself the Juxury of assuming a 
point, however axiomatic it may have seemed to him. If he had 
occasion to examine a decision, he would study it for hours or for 
days, lest some feature of it might be overlooked; if he used a 
case in class, he would state the facts with careful fullness, and he 
would draw from it not only the lesson that seemed of immediate 
interest, but every other lesson that could possibly be of value to a 
lawyer. His scholarship was exhaustive and sound rather than 
brilliant; his teaching was thorough and profound, but we did not 
get in his lecture-room that intellectual exhilaration which we 
never failed to feel when we sat under his greatest disciple. He 
himself was accustomed to speak of his mind as a slow mind; but 
now and then a flash showed that the slowness was the result of a 
determination to come to no conclusion without the fullest and 
most careful consideration. ; 
When we entered his lecture-room, we were struck by the mas- 
sive intelligence of his brow, we admired his serene and almost 
impassive face, and we seemed to find the quiet intellectual 
atmosphere of the cloister. In our time, as a result of his fail- 
ing sight, he never used the Socratic method in his teaching. He 
simply talked, slowly and quietly, stating, explaining, enforcing, and 
reinforcing the principles which he found in the case under dis- 
cussion, Our note-books read like his articles on Equity Juris- 
diction; quiet, forceful, full of thought, and requiring close study 
to follow them. His manner was usually as quiet as his words. 
Only now and then, when some subtle point was raised by Judge 
Mack or Professor Williston (not then judge and professor), his 
face would light up, and he would begin to think aloud, to the 
vast delight of those members of his class who could follow him. 
Those were halcyon days. And once ina great while something 
would amuse him, and then he would throw back his great head 
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with a laugh that seemed to have the full strength of his mind in 
it. Probably no one who heard it will ever forget his amusement 
when, in the course of a most learned discussion about the nature 
of an account, some one mentioned the Massachusetts action upon 
an “account annexed.” 

It was largely owing to Mr. Langdell’s manner in class, and to 
his careful fullness of statement and of discussion, that his law 
sometimes seemed too academic; and many of his students said, 
if they did not really feel, that his teaching was magnificent, but it 
was not law. He was quoted as speaking of “a comparatively 
recent case decided by Lord Hardwicke,” and he was believed to 
regard modern decisions as beneath his notice. In the subjects of 
Equity and Suretyship, which he was then teaching, one might 
have fancied from his list of cases that Lord Eldon was still on the 
woolsack and that America was legally undiscovered. Even his 
warmest admirers felt constrained to give up his course on Mort- 
gages when at Christmas-time he was still dealing with the rights 
of tenant and mortgagee under a common law mortgage, and 
had not yet informed us that equity preserved a right of redemp- 
tion after breach. His list of cases on Specific Performance of 
Contracts held out the fond hope that we should get as near to 
the present as the case of Lumley v. Wagner; but there was only 
time in the last lecture for a hurried but scathing criticism of that 
decision. His manner of treating the subjects he taught was un- 
impassioned and coldly logical, and his intellectual deliberation 
seemed medieval. 

The quietness of his teaching, however, was the quietness of in- 
tensive force, and the antique seeming of his law was all on the 
surface. We found that we were carrying away his ideas in our 
heads as well as in our note-books, and that those ideas really 
represented the law of the present time. We thought it wise to 
examine modern cases; we took the Massachusetts Digest and 
collected and carefully studied the current decisions on Equity 
Jurisdiction ; and we found that the judges of the present day were 
saying precisely the same things that Mr. Langdell had been tell- 
ing us, though possibly the words sounded more modern from 
their lips. One of his pupils of that day still prizes his notes of 
the lectures on Equity Jurisdiction, annotated by a full collection 
of the Massachusetts and modern English authorities, as one of 
his most useful law-books. Nearer acquaintance led us to appre- 
ciate at its true worth the painstaking and accurate learning of 
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Mr. Langdell’s mind, as it led us to admiration and affection for 
the sterling honesty and the untiring generosity of his character. 
The test of time has certainly justified his teaching, not only in the 
learning, but also in the preparedness of his pupils for modern 
conditions and their mastery of modern law. 

To his patient thoroughness we owe his articles on Equity 
Jurisdiction, which embody the results of long thought and investi- 
gation. I happened to be responsible for the now obsolete depart- 
ment of Lecture Notes in the first numbers of the HARVARD LAW 
REVIEW, and went to him to ask if we might print notes of his lec- 
tures on an abstruse point. After long thought he decided that it 
would be better if he went a little more thoroughly into the matter, 
and wrote an article upon it. As he wrote, he became engrossed 
in the line of thought involved, and he decided to expand his 
article into “ A Brief Survey of Equity Jurisdiction,” which might 
perhaps require three monthly articles. He actually worked on 
the articles seventeen years. 

The same characteristic distinguished his work as Dean of the 
Law School. For twenty-five years the whole administration of 
the School was carried on with the most minute care. Whether 
a great measure of policy was under consideration, or the granting 
of a scholarship, procuring a new Professor or a new book for the 
library, every consideration which occurred to his great mind on 
either side of the question was faithfully and even anxiously 
. weighed; the precedents, if any, were examined, and a general 
principle deduced to govern the case; and it may be truly said 
that his decisions were so carefully made that they were never 
overruled or reversed. 

We sometimes in our haste think that minds that act with de- 
liberation are apt to be too cautious to accomplish great things. 
Mr. Langdell acted deliberately, and his nature was thoroughly 
conservative; yet few men, however radical, have effected greater 
changes than he. 


Joseph H, Beale, Jr. 
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PROFESSOR LANGDELL—HIS SERVICES 
TO LEGAL EDUCATION. 


F Professor Langdell had done nothing more than to write his 

“Summary of Equity Pleading” and his “ Brief Survey of 
Equity Jurisdiction,” his title to rank as one of the great masters 
of the law would be undisputed. If his legal work had been limited 
to leading the discussions with his pupils, his influence upon the 
law would have been far-reaching. It was a liberal education to 
his students to follow the working of his mind in the classroom, 
and many of his pupils, like the writer of these lines, recognize 
with gratitude that he did more for their intellectual development 
than any other man. But pre-eminent as he was as a writer and 
teacher, his chief distinction is his success in the reorganization 
and development of the Law School. 

The Law School has had two flourishing periods, —the one 
covering the years 1829-1845, when Judge Story was a professor; 
the other extending from the advent of Professor Langdell, in 1870, 
to the present time. In the twelve years before Story came the 
School was feeble, languishing, and, at the end, almost moribund. 
During the twenty-five years after Story’s death the School, al- 
though doing much good work, lost ground as to resources, 
number of students, and condition of the library. 

The transformation of the School wrought by Langdell was a 
wonderful achievement, — an achievement, it should be said, that 
would have been impossible without the sympathetic and steadfast 
support of President Eliot. When Langdell came, there were but 
three professors giving ten lectures a week to 115 students, and the 
degree was conferred after one year of residence upon “ persons 
admitted to the School without any evidence of academic acquire- 
ments and sent from it without any evidence of /egal acquirements.” 
He lived to see a faculty of ten professors, eight of them his 
former pupils, giving more than fifty lectures a week to over 750 
students, and bestowing the degree upon college graduates only 
after three years of residence and the passing of three annual 
examinations. At the beginning of his services here, the Treas- 
 urer’s books disclosed a deficit. At the time of his death the sur- 
plus was nearly half a million dollars, large enough to provide a 
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library fund of $100,000, and an additional building with ampler 
accommodations than those of Austin Hall, to be named, with 
peculiar appropriateness, Langdell Hall. Since 1870 the library 
has increased more than tenfold, from 8700 to 96,000 volumes, and 
is believed to be without a rival, if regard be had to the number, 
editions, and physical condition of the books. 

Professor Langdell had the satisfaction of seeing, as one result 
of his innovations, a thoroughgoing change in the quality of the 
law students. Thirty-six years ago they were looked down upon 
by the college undergraduates as inferior beings. To-day, by 
common consent, they are the élite of the university students. 

But the most fruitful change of all was the revolution effected by 
Langdell in the mode of teaching and studying law, —a revolution 
now so complete that most persons hear with surprise that, when 
his “‘ Cases on Contracts” was first used, his disciples were a mere 
handful and known as “ Langdell’s freshmen,” a name given as a 
term of reproach but received as a title of honor; that the students 
for a dozen years were divided into the Langdellians and the anti- 
Langdellians, and that unanimity among his colleagues came only 
in the second half of his administration. In the last ten years his 
method has conquered its way into a majority of American law 
schools. To his pupils and colleagues it is a constant satisfaction 
that this man of genius was permitted to see his views dominating 
legal education throughout the United States. 

Fames Barr Ames. 


14 HARVARD LAW REVIEW. 


VOLUNTARY ASSUMPTION OF RISK. | 


I, 


HE maxim volenti non fit injuria as expressing the principle 
that one who has voluntarily encountered a known danger 
cannot recover from the creator thereof, has of late years been much 
discussed in relation to a particular class of cases, those brought 
by workmen against their employers to recover for injuries received 
in the course of their employment. Neither the maxim nor this 
principle, which among other things it expresses, is confined to 
this particular class of cases, nor does it state any isolated or 
anomalous doctrine. It is not in any way founded upon anything 
peculiar to the relation of master and servant, nor is it based upon 
the contractual nature of the relation. It does not result from an 
implied term in a contract creating the relation; it applies equally 
to any relation voluntarily assumed — contractual or not. The 
maxim volenti non fit injuria is a terse expression of the individ- 
ualistic tendency of the common law, which, proceeding from the 
people and asserting their liberties, naturally regards the freedom 
of individual action as the keystone of the whole structure. Each 
individual is left free to work out his own destinies ; he must not be 
interfered with from without, but in the absence of such interference 
he is held competent to protect himself. While therefore protect- 
ing him from external violence, from imposition and from coercion, 
the common law does not assume to protect him from the effects 
of his own personality and from the consequences of his voluntary 
actions or of his careless misconduct. 

The doctrine of the so-called voluntary assumption of known 
risks is but one of the expressions of this fundamental idea; other 
exhibitions of it, differing only with the conditions to which the 
conception is applied, are the defenses of consent and of contrib- 
utory negligence. None of these is identical with any other, none 
is derived from the other, all are derivatives from a common 
source, 

In the law of torts, at least, the idea of any obligation to protect 
others was abnormal. In time it came to be recognized that such 
duties might be forced upon persons who should engage in certain 
public pursuits. Upon carriers, innkeepers, and those engaged in 
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the many trades and callings which medieval society regarded as 
services essential to the public well-being, was laid, as an insepa- 
rable incident, the duty not merely of refraining from injurious 
misconduct, from violence and fraud, but in addition the duty of 
the positive performance of careful service. In time many obliga- 
tions of a somewhat similar sort were imposed upon certain classes 
of often occurring relation, thus eating into the original conception 
that a man had no cause of complaint if violence were not done to 
him and if he were not misled to his harm. But even to these new 
relation obligations the individualistic tendency of the law lent its 
color. When the obligations inherent in the various relations 
in which in civilized society the citizens are placed to one another 
came to be formulated, it was almost universally held that fair play 
was all that was required from one who was dealing without rec- 
ompense with another. A gratuitous bailee owed to his bailor 
merely the duty of good faith to treat his bailor’s goods as his 
own} 

When one lent to another a chattel, there was no duty save that 
of full disclosure of those defects which were not obvious to the 
borrower, but were known to the lender? Beyond that the bor- 
rower, if he chose to use another man’s property, must protect 
himself. If inspection were required to insure the safe use of the 
thing borrowed, he, and not the lender, must make it. So too, 
where an owner of land permitted others to come upon it, or even 
where he invited them to come,® but for a purpose not connected 
with his business use of his premises, he was held bound to 
disclose any known defects not obvious to his guest, but to do no 
more. And when he held open his land as a place to which 
his business patrons or clients might come for his, the owner’s, 
purposes,‘ even then, while he was held bound to know of defects 
which a reasonable inspection would discover, having discovered 
them, he fulfilled his obligation, if, not choosing to repair the defect, 
he gave to his customers or clients notice of its existence. 
Throughout it is seen that the obligation to do more than afford 


1 While this was later modified to require the bailee to take such care as a man 
should of his own, it still continued to express the idea of fair play, an average fair 
play, — the good faith of the good citizen, 

2 McCarthy w. Young, 6 H. & N. 329. 

® Southcote v. Stanly, 1 H. & N. 247. 

¢ Indermaur v, Dames, L. R. 1 C. P. 274, per Willes, J. 
5 See Kelley, C. B., in Indermaur v. Dames, L. R. 2 C. P. 312. 
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others the opportunity to protect themselves is anomalous and 


exceptional. 


Where, therefore, one voluntarily acts or vaekei into a rélation 
contractual or otherwise with another, his knowledge of the risks 
inherent to his action or to the relation created, disproves the 
existence of any duty on the part of the creator of the danger to 
remove it, just as consent to suffer violence destroys the wrongful- 
ness of its application. Neither knowledge of a danger voluntarily 
encountered nor consent is a defense which, while admitting the 
breach of a duty, justifies or excuses it, or which debars the plaintiff 
from recovering because himself a wrongdoer. Such is the view of 
Lord Justice Bowen in Thomas v. Quartermaine.! 

Another view is often expressed, that it is a defense admitting 
the defendant’s duty and its breach, but alleging that the plaintiff, 
having voluntarily encountered the danger, has impliedly consented 
or agreed to assume the risk.? This attitude is most often assumed 


118 Q.B. D. 685. Knowlton, J., in Fitzgerald v. Conn. R. Paper Co., 155 Mass. 
155, while expressing concurrence with this view, shows a confused leaning to other 
conceptions. At p. 159 he says: “The plaintiff's conduct in voluntarily exposing 
himself is an act which as between the parties makes the defendant’s act no longer the 
proximate cause of the injury.” Now legal proximity may be important in two ways: 
it may determine the defendant’s duty to refrain from some particular act, or the extent 
of his liability for the consequences of an admitted wrong. See 4o Am. L. Reg., N. S., 
79 and 148. If the defendant could not foresee that the plaintiff would probably expose 
himself to the danger, the defendant as to him is guilty of no wrong in creating it; if, 
though his act was wrongful, the plaintiff’s exposure was not the natural consequence 
of it, the defendant is not liable for the ensuing injury. Now, while no one is legally 
bound to anticipate that others will officiously intermeddle or act wrongfully or reck- 
lessly, and so is not responsible for what they may do with opportunities or under 
temptations of the defendant’s creation, where such other has the right or is bound by 
a legal or social duty to act as he does, or if he acts under the defendant’s orders and 
for his benefit and just as he intended (the actor’s sole freedom of volition being a legal 
right to refuse obedience and leave @#yemployment in the course of which he is bound to 
obey), such action is more than natural and probable, it is actually induced and intended. 
Again, to say that an act is the proximate cause of an injury only as between the parties 
is to add a new element of confusion to a subject already difficult. If the act and the 
consequences are the same, the legal proximity of the one to the other, depending as 
it does on the foresight of the normal man or on the course of nature, cannot be 
affected by the personality of the plaintiff, who, it is true, may for other reasons be 
barred by it. It is a confusing misuse of the word to say that if a servant voluntarily 
driving a known skittish horse is injured together with a stranger in the ensuing 
runaway, the master’s act in supplying the horse is a proximate cause of the stranger’s 
injuries but not of the servant’s. The same confusion of thought beclouds the subject 
of contributory negligence. See Bowen, L. J.,in Thomas v. Quartermaine, 18 Q. B. D. 
685. See an admirable treatise on Contributory Negligence by Charles H. Burr, 
Esq., of the Philadelphia Bar. 

2 This is probably in reality the attitude of Lord Esher in Yarmouth v. France, 
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where the relation is one created by contract and the assumption 
of risk is considered as an implied term of the contract creating 
the relation. Where there is a statute creating a duty or relation 
so far of right that an obligation is imposed upon the defendant 
that the plaintiff may safely enter or remain in it, this is no doubt 
the aspect in which the maxim presents itself for application. In 
such case mere knowledge is not enough; a true unconstrained con- 
sent, with full knowledge not merely of the danger but of the right 
to protection as well, is required to waive liability for the breach of 
an existing duty. 

The defense of contributory negligence is quite distinct.1 Neg- 
ligence involves the idea of misconduct, a failure to measure up 
to the standard of that ideal personage the normal social man; 
assumption of risk does not. A risk while obvious may not be so 
imminently dangerous that a prudent man would necessarily avoid 
it, yet if it shall be freely encountered it will in general be held to 
be so far assumed that no recovery for consequent injury is pos- 
sible. Voluntary conscious action may be negligent? if the known 


19 Q. B. D. 647, and would naturally follow from his position that, under the Employers’ 
Liability Act of 1880, a duty was created to see that the plant was in safe condition. His 
language is: “I think there is a duty; though I agree that there is no actionable 
breach of that duty if the person injured, knowing and appreciating the danger, volun- 
tarily encounters it.” Now this indicates a duty owed to plaintiff the breach of which 
is excused by his consent thereto, — not the idea of a duty in the air, a duty to others 
who may be ignorant, but not to the plaintiff who knows. Such a conception as the 
latter is utterly foreign to the remedial view point of the common law which disregards 
as quite immaterial any duty not owed to the plaintiff. Knowlton, J., in Fitzgerald v. 
Conn. R. Paper Co., 155 Mass. 155, ascribes to Lord Esher the view that there is a 
duty of imperfect obligation, performance of which the law will not enforce. It is fair 
to presume that Lord Esher did not intend to announce a doctrine so foreign to the 
whole spirit of the common law. 

1 Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 485. This is partic- 
ularly noticeable in those jurisdictions where special verdicts are rendered. A finding 
that the plaintiff has not been guilty of contributory negligence does not in any way pre- 
clude inquiry as to whether he, knowing the risk, has voluntarily encountered it and 
so cannot recover, though the two are often confused. This has been especially so 
until late years. In Pennsylvania this confusion is particularly marked ; in all the cases, 
save perhaps the latest, she voluntary encountering of a known risk is spoken of as con- 
tributory negligence (see Patterson v. R. R., 76 Pa. St. 385), thus unnecessarily branding 
as culpable the innocent victim who sacrifices himself to the necessities of his family. 

2 In fact the two cases, Cruden v. Fentham, 2 Esp. 685 (1798) and Clay v. Wood, 5 
Esp. 44 (1803), which preceded Butterfield v. Forrester, 11 East 60 (1809), were clearly 
cases where the plaintiffs voluntarily put themselves in positions of known danger to 
insist upon their right of way under the rules of the road. In fact, Lord Ellenborough 
in Butterfield v. Forrester says, “a party is not to cast himself upon an obstruction 
made by the fault of another and avail himself of it, if he do not himself use ordinary 


2 


| 

/ 
. 
a . 


18 HARVARD LAW REVIEW. 


danger be great and imminent, but it is not negligent because 
voluntary. By contributory negligence a plaintiff is barred from 
recovery by his own misconduct, though the defendant has been 
guilty of an act admittedly wrongful as to him. Voluntary subjec- 
tion to a known risk negatives the existence of any duty on the © 
defendant’s part by the breach of which he could be a wrongdoer. 

It is essential that the two ideas should be kept quite distinct. 
For just as there may be voluntary subjection without negligence, 
there may be negligence though the subjection is not voluntary. 
In such case the danger may be so great and imminent that no 
prudent man may face it, even to assert his legal rights or perform 
his legal or social duties, — no man of course being allowed to 
insist on his extreme rights in the face of certain injury. Or the 
plaintiff who may be entitled to run a known and appreciated risk 
may have failed to take those additional precautions which the 
known risks of his situation require. In either case, though for 
any reason the doctrine of voluntary (so-called) assumption of risk, 
may not apply, the plaintiff will undoubtedly be barred by, his — 
contributory negligence. 

There are, however, certain broad classes of cases in which the 
voluntary encountering of a perfectly well-known and appreciated 
danger has been held not to involve an assumption of the risk of 
the resultant injury. Two are stated by Bowen, L. J., as follows: } 
“ The injured person may have a statutory right to protection, or 
again, the plaintiff may have a common right or individual right at 
law to find these particular premises (or appliances) free from 
danger, as in the case of lands on which a market or fair has been 
held.” 


caution to be in the right.” The defense of contributory negligence as developed in 

the line of decision following that case is perhaps the highest expression of the indi- 

vidualism of the law. It requires every one not merely to assume the risks-which to 

his knowledge attend his voluntary acts, but also to bear all those injuries which he may 

. receive through his own misconduct, whether mere unthinking careless acts and omissions 
or conscious reckless exposure to unwarranted risk. He cannot throw the burden of 
his own personal neglect or rashness on the shoulders of another whose wrong has 
contributed to cause the injury. It seems quite unnecessary to resort to any other 
basis for this defense than the general individualistic tendency of the law. It is quite 
clear that it cannot rest on the application of the general doctrine of proximate cause, 
and to say that the plaintiff is bound as a joint wrongdoer is open to the objection 
taken by William Schofield, Esq., in 3 Harv. L. Rev. 266, that the duty of self- 
preservation is at best a moral and not a legal obligation, and that therefore the 
plaintiff is not legally a wrongdoer. See Saylor v. Parsons, 98 N. W. Rep. 500. 

1 In Thomas v. Quartermaine, 18 Q. B. D. 485. 


{ 
| 


VOLUNTARY ASSUMPTION OF RISK. 19 


In addition to the illustration given by Bowen, L. J., of a market 
or fair, other common instances of persons having a common or 
individual right to find the premises free from danger may be 


_ grouped into the following classes: 


1st. Where a traveler uses a highway known to be somewhat 
dangerous, there being no other convenient safer way whereby he 
may reach his destination? pee 

2d. Where a tenant of offices or a flat, the approaches, stairs, 
halls, elevators, etc., of which remain under the control of the land- 


lord, together with the duty of safe maintenance, knowing that 


this duty has not been performed and that the approaches have 
been allowed to become unsafe, remains in possession and does 
not immediately throw up his lease.® 

This principle is equally so where one not the tenant but en- 
titled in his right to use the premises continues to do so with like 
knowledge. 

3d. Where a shipper of goods or an intending passenger to whom 
the carrier is bound to furnish carriage and access and egress to 
and from the premises for the purpose, knowing of some slight 
imperfection in the appliances of carriage or in the approaches to 
the stations, persists in having his goods carried or who uses such 
defective means of access or egress.® 


1 Lax v. Mayor of Darlington, 5 Ex. D. 28. 


2 Mellor v. Bridgeport, 191 Pa. St. 564; Pomeroy v. Westfield, 154 Mass. 462 ; Nor- 
wood v. Smeuville, 159 Mass. 105; Harris v. Clinton, 64 Mich. 447; Musselman z. 
Borough, 202 Pa. St. 490. 

8 Looney vw. McClain, 129 Mass. 529; Dollard v. Roberts, 130 N Y. 269. See 
remarks of Mathew, L. J., discussing Cavilier v. Pope, [1905] 2 K. B. 757, p. 767. 
The case was decided against the wife of a tenant on the ground that the land- 


lord not having control owed no duty to repair save by a contract to which she was 


not party. Ide v. Mitchell, 5 N. Y. App. Div. 208; Watkins v. Goodall, 138 Mass. 


_ 533; Guda wv. Glucose Co., 154 N. Y. 474. In Payne v. Irwin, 144 Ill. 482, the tenant 


apparently had actual physical control, and in fact it was questionable whether the 
defect was not due to his own act. 

4 Looney v. McClain, 129 Mass. 529 ; Marwedel v. Cook, 154 Mass. 235. » 

5 Osborne v. R. R., 21 Q. B. D. 220, especially the opinion of Grantham, J. 
See however contra, Goldstein v. R. R., 46 Wis. 404, a case which perhaps may be ex- 
plained, as may be Miner v. R. R., 153 Mass. 398, on the ground that the plaintiff had 
other though less convenient access, or that by waiting the obstruction not in its nature 
permanent might have been removed. See also contra, dictum of Parke, B., in Priestly 
v. Fowler, 3 M. & W. 1. Where a passenger’s carriage comes to a stop beyond the 
platform of the station which is his destination, he may alight at such point even if 
the attempt is attended with some risk if he “ is satisfied that the train is going on and 
there is no other alternative but to get out.” Cockburn, C. J. He need not sit still 
and be carried to the next station. Rose v. R. R., 2 Ex. D. 248; Robson wv. R. R., 
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4th. Where a landowner’s access to his premises having been 
impeded or rendered dangerous by the defendant’s wrongful act, 
he braves the danger to raise the siege.! 

5th. Where by the defendant’s wrongful misconduct the plaintiff 
is endangered in the performance of work not upon the defend- 
ant’s premises and at a point where the plaintiff has a right to be 
irrespective of the defendant’s consent.? 

6th. Where one moves to a nuisance, or knowing of a wrongful 
act by an adjacent owner continues to use his land for the pur- 
pose for which it is naturally adapted, but which through the 
defendant’s misconduct involves a risk of injury to his person or 
property. 

To these may be added the class of cases where the plaintiff has 
under an exigency caused by the defendant’s wrongful misconduct 
acted consciously and voluntarily in a way which has subjected 
him to known danger, but where he has so acted in the protection 
of some legal right or in the performance of some legal or social 
duty, as where the plaintiff has risked his life to save that of 
another imperilled by the defendant’s wrongdoing, in the perform- 
ance of his duty, or in obedience to the dictates of his man- 
hood,® whether the person endangered is one to whom he owes a 
duty of protection, as a member of his family, or is a mere stranger 
to whom he owes no duty save that of humanity. Similarly, the 


L. R. 10 Q. B. 271, 2 Q. B. D. 85, though Bramwell, B., in Siner v. R. R., L. R. 3 
Exch. 150, thought he should go on to the next station and then sue the company. In 
Siner’s case there was another alternative — she might have called upon the guard to 
back the train. 

1 Clayards v. Dethick, 12 Q. B. D. 439, where a livery stable man was held 
entitled to lead his horse over a trench wrongfully dug in front of his stable. 
Hickey v. Waltham, 159 Mass. 460. Holmes, J., decided on facts practically the same 
as in Clayards v. Dethick, that it was for the jury to say whether the plaintiff’s conduct 
was a bar to her recovery (as being a voluntary assumption of the risk of a known 
danger) and said: “ One fact to be considered was the strait that she had been placed 
in by defendant,” “ practically besieged and walled in,” and also that another question 
for their consideration was whether she had fully appreciated the risks of the condi- 
tion of the ditch and pile of dirt, which had been changed since she had last observed 
them. 

2 Thornsville v. Handyside, 20 Q. B. D. 359. 

8 Kellogg v. R. R., 26 Wis. 223; Donovan v. R. R., 98 Miss. 147. See however 
Anthony v. Krum, 115 Pa, St. 431. 

* 88 N. Y. App. Div. 389, a policeman stopping a runaway, or an engineer stay- 
ing upon his engine in the hope of averting a collision, as in Cotrill v. R. R., 47 Wis. 
634. 

5 Eckert v. R. R., 43 N. Y. 502. 

® As in Corbin v. City, 195 Pa. St. 461, the decision in Eckert v. R. R., while often 
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- principle that one who to save his own property runs a risk which 
_ a prudent man would under the circumstances encounter is not to 
' be taken to have assumed the risk thereof, was extended, in 
_ Lining v. R. R.,? to cover a case where the plaintiff voluntarily 
- exposed himself to a risk in trying to remove the horse of a friend 
- with whom he boarded, from a stable threatened by a prairie fire 
_ which had been started by the defendant’s negligence. 


In all such cases the plaintiff’s person or property or the person 
or property of another must be threatened with injury as the 
result of some wrongful misconduct by the defendant 

It would seem that in reality these cases do not form a definite 
distinct class from the second class of cases mentioned by Bowen, 
L. J.; in fact they are all referable to the same general principle, 
that one who has the legal right or legal or social duty to act as 
he has done under the conditions created by the defendant’s wrong 
does not act voluntarily, his action is caused by the coercion of the 
circumstances which the defendant’s wrong has created. In all 
the plaintiff had a right to do what he did or be where he was 
injured which was in no way dependent upon the mere consent 
of the defendant, a consent which he was free to give or withhold. 

In all there has been a wrong done by the defendant. An 
admitted duty has been violated; either a statutory requirement 
has been neglected, a legal right impeded and hampered, or some 
wrong done threatening the plaintiff’s person or property, or the 
person or property of some other to whom he owes some duty, 
either legal or social. In none is it necessary to rely upon a duty 
to protect others from the consequences of their own conscious, 


criticised, has been generally followed, and no contrary case has ever been decided. 
In England, where the precise question has never arisen, it has been spoken of with 
approval by Mr. Beven and by Sir Frederick Pollock. 

1 Rexler v. Starin, 73 N. Y. 600. The owner of a boat went on it to prevent an 
imminent collision with the defendant’s vessel. While the case is treated as one of 
contributory negligence, it was held that “he had the right to do so, almost a duty.” 
See also Wasmer v. R. R., 80 N. Y. 212, where plaintiff ran in front of a moving train 
in an attempt to save his horse frightened by defendant’s negligence, - 

2 o1 Ia. 246. See however contra, Cook v. Johnson, 58 Mich. 437, where a wife 
who entered a stable in full blaze to save her husband’s horse was held to have 
acted voluntarily and to have taken the risk upon herself. 

8 Hiatt v. R. R., 17 Ind. 102. See an extraordinary case in which it was held that 
one taking a risk to save the life of the defendant who had by his own misconduct 
imperilled himself could not recover for the reason that the defendant was guilty 
of no actionable negligence as towards himself; no man owing to himself any legal 
duty of care. Saylor v. Parsons, 98 N. W. Rep. 500 (Iowa). _ 
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intended acts. In such cases, therefore, something more is re- 
quired than the plaintiff's mere knowledge of danger; he must 
encounter it under such circumstances as show either that he was 
negligent in so doing, because the danger was so great and 
imminent that no prudent man would face it even to protect 
himself or others, or to assert his rights either at common law 
or of statutory protection; or else he must have encountered it 
under such circumstances as to indicate that he voluntarily, will- 
ingly, and affirmatively assumed the risk, that he recognized the 
danger, knew his right to be protected from it, but still chose to 
encounter it, not because of the pressure or coercion put upon 
him by the defendant’s wrongdoing, but for some private reason 
of his own. 

Once find the existence of a duty! to avoid the creation of a 
danger and the question of the coercion of the plaintiff’s will 
forcing him to encounter it becomes all important. The very 
term “voluntary assumption of risk” involves freedom of volition. 
The very individualism of the common law, which requires that 
each man shall bear the consequences of his own voluntary 
conduct, of necessity requires that it shall not impose an intoler- 
able subjection to fortuitous advantages of superior physical, 
social, and economic position; that such advantages shall not be 
abused to obtain the mere form of consent while the substance of 
real volition is absent. There can be no real volition where there 
is no choice between at least two alternatives, neither of which 
involves the abandonment of a legal right or the relinquishment 
of the performance of a duty. While the common law makes no 
pretence of being a social reformer, and does not profess to reduce 
all persons to an absolutely equal position by eliminating all 
natural advantages, but rather, recognizing society as it is, con- 
siders social inequalities as the natural inevitable tactical advan- 
tages of those lucky enough to possess them, it does prohibit 
their misuse, while permitting their use within fair limits. 

However, from time to time, certain classes of persons were 
recognized, either by the common law or by Acts of Parliament,? 


1 As Cockburn, C. J., says in Clark v. Holmes, 7 H. & N. 907, “It is unimportant 
whether a duty exists by virtue of a statute or at common law.” If the duty exists, it 
can only be waived by an unconstrained voluntary consent (express or necessarily im- 
plied from the circumstances) to take all the risks. The difficulty is in the absence 
of a statute in discovering any duty at common law, save that of fair disclosure of 
latent dangers. See Bramwell, B., Britton v. R. R., L. R. 7 Exch. 130, 13. 

2 Sometimes by the judicial interpretation of such acts. 


VOLUNTARY ASSUMPTION OF RISK. 23 


as persons whose position rendered it impossible for them to con- 
tract upon anything approaching a fair footing of equality. Now, 
this might be either because of their lack of ability to appreciate 
the dangers inherent in the relation created or the consequences of 
their voluntary actions or contracts, as in the case of infants or 
persons of imperfect understanding, or because of their economic 
necessities which compelled them, whether or no, to face perils 
or assume burdens which they fully appreciated; so courts of 
equity have relieved expectant heirs from unconscionable bargains 
and so the courts of the United States have done what the Railway 
and Canal Act of 1834 has, as judicially interpreted, done in 
England, and have relieved shippers and passengers from an 
expressed consent to waive the carrier’s liability for his or his 
servant's negligences, imposed as a condition to affording carriage 
to them. Now, while the reason often given in the American 
cases! is that it is against public policy to allow validity to such 
consent because it removes the incentive of care necessary for the 
protection of the lives and property carried, it will be noticed that 
this public policy does not extend to other voluntary relations where 
care is required to protect the life and property of one of the 
parties. As much danger and more is threatened the employee as 
the passenger; and yet from the mere fact of entering the service 
the former is held to assume all the risk while the latter is not 
bound by his consent even when expressly given. Care for human 
life alone will therefore not account for the peculiar protection 
afforded passengers and shippers. From what then does it pro- 
ceed? Evidently from the fact that as a class they are at the 
mercy of their carrier. Carriage of one’s person and goods is, 
under modern conditions, a necessity. The carriers are usually 
railroads having a practical monopoly, and so able to dictate as a 
condition of carriage such terms as they please unless the courts 
interfere to restrain them from abusing their power. Then, too, 
the common carrier owes the duty of carriage. The relation is not, 
therefore, one in any true sense voluntary, the pure creature of 
the will of the parties; one has a right to enter into it, the other is 
bound to do so. So in construing the Act of 1834, the House of 
Lords held that the courts had the power to pronounce upon the 
reasonableness of all stipulation as to the terms of carriage :? 


1 Quinby wv. Ry., 150 Mass. 365. 
2 Williams, J.,in Peek v. R. R., 18 C. B. 805, affirmed in the House of Lords, 
10 H. L. Cas. 473. 
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“Whereas the monopoly created by railways compels the pub- 
lic to employ them in the conveyance of their goods, the legis- 
lature have thought fit to impose the further security that the 
courts shall see that the conditions be just and reasonable” ; and as 
Crompton, J., said,’ “The real question [in determining whether 
the conditions are reasonable] is whether the individual and the 
public are sufficiently protected from being unjustly dealt with by 
persons having the monopoly.” “The mischief [which the act 
was intended to prevent] was in compelling people to enter into 
contracts [of exemption as condition of carriage] whether they 
willed it or not.” Where the carriage is not as common carrier, 
but purely gratuitous, or the result of some private arrangement 
for peculiar privileges, there seems therefore no good reason why 
the carrier may not make what stipulations he please as to the 
condition on which he shall carry the passenger or goods.” 


1 In Beal v. R. R., 3 H. & C. 587, quoted with approval by Blackburn, J., in 
Brown v. R. R., 8 App. Cas. 711. 

2 In Lockwood wv. R. R., 17 Wall. (U. S.) 57, the Supreme Court of the United | 
States base their decision that a railway cannot free itself either by general notice or 
special contract from liability to its passengers or shippers for injuries caused by its 
negligence, upon the unequal footing upon which customer and carrier stand. In 
B. & O. R. R. v. Voigt, 176 U. S. 498, it was held that the railway was not acting as 
a common carrier in transporting the cars of an express company under a special con- 
tract, and that a clause therein exempting the railway from liability was valid. The 
plaintiff, an express messenger, who had in his contract with his employer expressly 
exempted all carrying railways from liability, had no right to demand such transporta- 
tion, the railway no duty to grant it; it was a matter of purely private arrangement, 
and the railway could annex what conditions it pleased to the special service afforded. 
So in Northern Pacific R. R. v. Adams, 192 U. S. 440, it was held that in affording 
free transportation the railway was not performing a duty as common carrier, but 
granting a privilege ; the passenger was not exercising a right, but enjoying a gratui- 
tous benefit. “He was not in the power of the company and obliged to accept its 
terms, They stood on a perfectly even footing. If he had desired to hold it to its 
common law obligations to him as a passenger, he could have paid his fare and com- 
pelled the company to receive and carry him. He freely and voluntarily chose to 
accept the privilege offered, and having accepted the privilege he cannot repudiate the 
conditions.” Brewer, J. The English law is the same. McCawley v. Furness, L. R.8 
Q. B. 57; and the preponderance of decisions of the American state courts follows the 
federal cases, though there are conflicting decisions in some jurisdictions. See cases 
cited in R. R. v. Voigt, and R. R. v. Adams, supra. Where free passage is given as 
an incident to the paid transportation of freight, American courts have as a rule held 
that the carriage is not gratuitous and that a clause of exemption from liability is void. 
Lockwood v. R. R., supra; Henderson v. R. R., §1 Pa. St. 315; see, however, McCaw- 
ley v. Furness, supra, contra. In Blank v. R. R., 182 Ill. 332, it was held that since a 
railroad was not acting as common carrier in transporting a Pullman car, a contract 
by a porter of the latter exempting the carrying road was therefore not against public 
policy. He was being carried by virtue of a merely private arrangement, as to which 
both parties had full latitude of contract. 
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These principles have been applied to the relation of master and 
servant. Under the first it is universally held that if the ser- 
vant is of tender age, imperfect intelligence, or lack of experience, 
the master is bound to point out the dangers and risk which are 
known or should be known to him to be incident to the employ- 
ment, and such servant is not put on notice of them because they 
would be obvious to an intelligent experienced adult. Under the 
second, it has been held that aseaman who continues to work with 
an appliance known by him to be dangerous does not assume the 
risk, because he cannot leave the ship and his officers have the 
power to force him to continue work with the appliances as they 
are,— he is thus coerced by their power over him, and his act is in 
no true sense voluntary.! 

There is too, as naturally follows, a broad distinction between 
consent obtained by coercion applied by the person obtaining it 
and the coercion of extrinsic conditions in no wise caused by him 
who avails himself of it.2 While no man could by imprisoning 
another obtain from him a binding contract in consideration of 
his release, there seems to be no doubt that a promise of reward 
to one who rescues another from such duress would be valid and 
binding. So the pressure of commercial or economic necessities 
in no wise caused by the wrongful act of him who seeks to profit 
by them, while it may make his action harsh and morally repre- 
hensible, will not render his act in so utilizing his neighbor’s distress 
for his own advantage legally wrongful. 

There may be of course physical pressure so strong that the act 


ceases to be that of the person whose act it purports to be; such 


an act then becomes a mere nullity. It cannot bind the actor, 


1 The cases of Eldredge v. Atlas Co., 134 N. Y. 187, and Thompson v. Herman, 47 
Wis. 602, were cases where the defect was not obvious when the sailor signed on. If 
they had been, it would seem that its risk was assumed, or, to put it more accurately, 
the master in the absence of some special agreement owed the sailor no duty to repair 
conditions obvious when the sailor engaged to serve. There is no more compulsion 
on a sailor to sign than that upon a mechanic to take a job. 

2 In Harris v. Clinton, 64 Mich. 447, it was held that a plaintiff who attempted to 
cross a flooded unfenced causeway, it being his only way home, did not as against the 
township assume the risk ; but the illness of the plaintiff’s wife and his anxiety about 
her “could not be considered an element of proof to excuse him from incurring risks 
which he ought not otherwise to have taken.” See an elaborate opinion by Holmes, 
J., in Fairbanks v. Snow, 145 Mass. 153, on the distinction between duress by parties 
to the action and strangers such as purchasers for value of negotiable paper. See also 
Alaska Co. v. Domenico, 117 Fed. Rep. 99, where the plaintiffs availed themselves of 
the defendants’ economic necessities to force the rescission of a prior contract. 
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whether to him applying the coercion or to any oneelse. But this 
differs largely from the form of coercion discussed above. There 
is here a complete lack of all volition, not a mere coercion of 
the will. It is here that Lord Bramwell’s conception of voluntary 
action is at fault. To him all acts are entirely voluntary where 
the actor is not physically constrained,—where his mind can 
command his body, where his muscles are free to answer to the 
dictates of his brain. In a long line of cases! he states this con- 
‘ ception in his own singularly striking and forcible manner. To him 
there is no coercion save that which was recognized in that early 
era of the law when the only effective pressure was the constraint 
of physical force, of the power of feudal barons and their lesser 
imitators, who wrung from those who fell into their power grants 
by physical violence or imprisonment. He appears strangely unable 
to appreciate the true spirit of English freedom, — the peculiar 
tenacity of their privileges, that insistence upon the exercise of their 
legal rights even in the face of danger which has been the most 
marked influence in making them the free nation they are. Noth- 
ing could be more un-English than the conception that a right must 
be relinquished if it cannot be exercised with perfect safety, — that 
one who finds himself confronted with some slight risk? must 
relinquish his right and seek the aid of the courts to give him 
damages for its deprivation. 

So it may be said that while from the beginning the law of torts 
prohibited external violence between strangers, and fraud and im- 
position between those dealing with one another, it left to all 
those who voluntarily entered into relations with one another the 
regulation of the amount of protection which should be accorded 
them, and in the absence of some bargain no duty of affirmative 
protective action was required. Soon, however, as has been seen, 
to certain trades and callings were annexed certain affirmative 
obligations of careful performance. In fact, very early it was 
recognized that to all gainful trades was attached a duty of com- 
petent workmanship therein,’ and with the growth of new activities 


1 Siner v. R. R., L. R. 3 Exch. 150; Lax v. Darlington, 5 Ex. D. 28; Memberry v. R. 
R., 14 App. Cas. 179, and Smith v. Baker, 91 App. Cas. 325. 

2 If the risk be so great and imminent and out of proportion to the right asserted, so 
that a prudent man would not encounter it, even to vindicate his right to attempt to 


- assert it would be contributory negligence; in fact, the earliest cases in which the 


doctrine of contributory negligence was foreshadowed were cases of this kind. No 
man, even an Englishman, may insist even on his rights in the face of certain injury. 
8 See 53 Am. L. Reg. 218-221. 
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the various relations resulting crystallized into definite classes with 
definite duties of varying sorts adhering to them. But the early 
conception that no affirmative duty was to be imposed save on a 
consideration moving to him on whom it was laid, though not 
necessarily from the beneficiary, remained in all its original vitality. 
And so in the absence of some particular benefit no duty was held 
to exist beyond that of personal good conduct,— no duty was 
recognized to answer that care be taken to secure the safety of 
others. Where then one entered into a voluntary relation with 
another, not for the particular benefit of such other and for a con- 
sideration paid to such other by some one, not necessarily the 
obligee, but either for his own benefit or the joint benefit of himself 
and such other, no duty was normally owed save that of full dis- 
closure of the conditions under which the relation was to be con- 
stituted; at the most, and this only where there was joint benefit, 
there might be a duty to ascertain the true nature of the conditions 
imposed on him who, having the control of the premises or chattels 
to be used, had the ability to do so. 

In a word, the only duty was not to seduce another into forming 
such a voluntary relation in reliance upon an appearance of safety 
known or which ought to be known to be deceptive. Beyond this, 
if any protection was desired the party must look to his ability to 
bargain for it. If he had more need of such relation than the 
other, he might be unable to obtain such protection by bargain. 
This, however, was his misfortune, not the other’s fault. If the 
relation was purely voluntary, if it was one which neither party 
was legally bound to enter into; they might set what terms and 
conditions they pleased upon its creation. That the social or 
economic status of the parties gave one the power to make a harsh 
bargain did not concern the courts. 

Coming now to the particular relation of master and servant, to 
which the maxim volenti non fit injuria is so constantly applied, 
a careful reading of Priestly v. Fowler’ will show that Lord Abin- 
ger was not laying down any peculiar or anomalous doctrine 
applicable only to the particular relation,? but was applying to it 


1 3M. & W.1 (1837). The first case in which the question of a master’s duties to 
his servant was presented to an English court for decision. 

2 In Southcote v. Stanley, 1 H. & N. 247 (1856), Pollock, C. B., treats the case as 
authority for the proposition that a host owes no duty to a guest beyond that of dis- 
closing latent dangers known to him, and says, “the rule applies to all members of a 
domestic establishment — a visitor at a house . . . must take his chance with the rest.” 
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the general conceptions of the common law. The case came 
up upon motion to arrest judgment on a verdict in favor of the 
plaintiff on the ground that the declaration was insufficient. The 
declaration alleged in substance a duty on the part of the master 
to answer for it that a safe van should be provided for the use of 
his servant, who was injured through its breaking down. The 
duty alleged was one akin to that of a common carrier or of a 
person who for a direct compensation provides a structure for the 
use of the public. Although the case is constantly cited as the 
earliest case laying down the doctrine that a master is not respon- 
sible to one servant for the negligence of another, in fact the over- 
loading of the van was only one of the breaches of this duty 
alleged. It was also alleged that the van was out of repair, and 
there was a general allegation of a breach of duty to provide a safe 
van. The negligence of the fellow servant in overloading, if such 
negligence existed (as the evidence at the trial indicated), was 
antecedent to the plaintiffs connection with the van. It had 
resulted in the creation of a defect which, as Lord Abinger says, 
was “not alleged to have been known to the master and unknown 
to the servant.” The whole of the opinion is directed to proving 
that in the absence of some contract between the master and the 
servant there cannot be implied from the relation any duty to 
insure the servant’s safety so far as care on the part of those whose 
duty it is to provide and maintain and load a van will insure it. 

It will be noticed that he speaks of the negligence of a fellow 
servant, a coachman or cook or chambermaid, as the same in 
legal effect as that of a carriage builder and butcher or an uphol- 
sterer, all plainly independent contractors. It is evident that what 
he is speaking of is a duty to insure the sufficiency of the van so 
far as care could make it safe, a duty which nothing short of per- 
formance could satisfy, the neglect of which would equally make 
him liable whether occurring through the fault of a servant or of 
an independent contractor. His opinion in reality amounts then 
to this: a liability for anything but personal wrongdoing on the 
master’s part based upon his knowledge and the servant’s igno- 
rance of the defect or of some personal active misconduct on the 
master’s part must be based upon contract. Here the servant is 
on the premises and has the means of knowledge. He indicates} 


1 In the course of the argument he says, “a passenger upon a coach pays his 
money in consideration of being carried, and there is an implied contract that he shall 
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that such a duty may arise out of actual consideration paid and 
exclusive control of the appliances of carriage, but he says: ‘“ The 
mere relation of master and servant can never imply an obligation 
on the part of the master to take more care of the servant than he 
may reasonably be expected to do of himself. He is no doubt 
bound to provide for the safety of his servant in the course of his 
employment to the best of his judgment, information, and belief. 
A servant is not bound to risk his safety in the service of his 
master, and may decline any service in which he reasonably 
expects injury to himself, and in most cases, if not all, he is just 
as likely to be acquainted with the probability and the extent of 
the liability as the master.” The case is thus based entirely upon 
the inherent common law conception that no man is bound to 
take greater care of another than that other is of himself. 

The master’s duty is, in his opinion, evidently a personal! one 
to take care of the servant on those matters in which the servant 
is unable to protect himself. The duty ends where the servant’s 
power of self-protection begins. Emphasis is laid upon the fact 
that there is no allegation that the servant did not know and that 
the master did know of the defect. If this had been so, there 
is no doubt that the master would have been held guilty of a 
breach of this personal duty. The servant, through his ignorance, 
could not protect himself either by extra precaution or in the last 
resort by refusing the duty. The master could protect him by 
either remedying the defect or giving him notice of its existence. 
In short, the case merely holds that a master as such owes no duty 
to his servant save that of a full disclosure of such defects as he 
knows of, so that the servant may protect himself, or if he please 
abandon the service,? to take care to make the business appear 


be carried safely, and he has no means of knowing how the coach is constructed or 
loaded.” 

1 It is also evident that Lord Abinger thought that the master owed no duty save his 
taking such care as he personally could to keep the business free from latent defects. 
The idea that a master owed to his servant a positive duty to inspect the premises and 
appliances, the performance of which could not be delegated to a subordinate so as 
to escape liability, was a later growth; in fact, it appears to have been first distinctly 
recognized in America, In Vose v. R. R., 2 H. & N. 728, Pollock, C. B., says: “ The 
statement in Patterson v, Wallace, 1 Macq. H. L. Cas. 748, by Lord Cranworth, that it 
is the master’s duty to be careful that the servant is not induced to work under the 
_ notion that tackle and machinery are staunch and secure, and when in fact the master 
knows or ought to know that it is not so, is merely a dictum of the Lord Chancellor in 
a Scotch case, not a decision of the House of Lords.” 

2 It is noticeable that this defect was one which was superadded after the servant 
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as it is, arid so no liability to a servant who knows of the defect 
through which he is injured There is throughout no indication 
of the idea that the servant has agreed to exempt the master from 
liability for injury from known dangers in consideration of the 
compensation bargained for in the contract of service. 

Nor is such a contractual basis for the master’s exemption 
necessary ; the principle, common to all purely voluntary relations, 
that no duty is owing save that of fair disclosure of the actual 
conditions under which the relation is to be created or continued 
is entirely adequate to relieve the master from any obligation to 
his servant in regard to the known or open condition of his plant 
or premises, whether the defect was due to the prior negligence or 
willful wrong of the master himself or of a fellow servant. But 
even a bare licensee, that least favored of voluntary relations, 
while of course assuming, in the absence of some conscious con- 
cealment, the risk arising from the condition of the premises, did 
not take upon himself the additional risk of injury from the 
negligent actions of the licensor or his servants in the conduct of 
his business thereon.? 

Evidently some principle peculiar to this particular voluntary 
relation of master and servant had to be found or invented to 
relieve the enormous burden of answering to his servants for the 
care and skill of their fellow employees. No case existed in which 
such a liability had been enforced. It was felt that the master’s 
liability even to strangers was a hard one, imposing as it did an 
enormous legal responsibility upon one who might have done all 
he personally could to protect his neighbors; and where the person 


had entered the master’s employment. Therefore we find that this, the earliest of all 
cases, draws no distinction between a defective condition existing when the relation is 
created and one which supervenes thereafter. 

1 In Priestly v. Fowler, Parke, B., goes even further. He thinks that even a pas- 
senger by stagecoach would be in a similar position if he knew that the coachman 
was drunk or the horses skittish. He says: “I apprehend that the contract would 
only be to carry us as safely as could be in the condition in which the passenger knew 
the vehicle to be.” See, however, the contrary view expressed by Grantham, J., in 
Osborne v. R. R., 23 Q. B. D. 220. This dictum is also opposed to the view main- 
tained in many jurisdictions that even an expressed consent to exempt a carrier 
of passengers from liability for its negligences or those of its servants is void as against 
public policy. 

2 Gallagher v. Humphrey, 6 L. T. (N. Ss.) 684; Bennet v. R. R., 102 U. S. 577; 
De Haven v. Hennessey, 137 Fed. Rep. 472. Of course the negligence must be 
active, negligent misconduct toward the licensee while on the premises, — not mere 
antecedent negligence whereby the physical condition of the premises has been made 
unsafe. 
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claiming the benefit of this vicarious liability was not a stranger 
but one whose livelihood was derived from the master’s business, 
who to the extent of his wages might be regarded as a joint adven- 
turer therein, the hardship became even more striking. There was 
naturally a desire to limit its application, especially where if 
strictly applied it would throw an intolerable and almost prohibi- 
tive burden upon the development of business and manufacture. 
Commercial and manufacturing conditions were in a state of tran- 
sition at this time (1837 to 1842). Railways and elaborate and 
intricate machinery were coming into use; the old conditions 
under which a few workmen worked with simple tools under the 
eye of the master were rapidly passing away. The contract of 
service afforded a convenient medium through which the master 
might be relieved from this intolerable burden. Into it was bodily 
read — because commercial necessity required it— an implied 
stipulation that the servant should assume the risks of the negligent 
acts of those fellow servants with whom he might expect to 
be associated, upon whose care his safety might be expected to 
depend.! Such a method was in accordance with the judicial 


1 In the first case raising this point, Murray v. R. R., 1 McMull. (S. C.) 385 
(1841), the fact that the injured fireman had chosen to work under the particular engi- 
neer appears to have led the court to regard the servant as assuming a known risk of 
his employment, the chance of such engineer’s personality. In Farwell v. R. R.,4 Met. 
(Mass.) 49 (1842), no such element existed, and the decision was based squarely on a 
presumption of an implied term in the contract of employment that the servant should 
assume among the other expectable risks that of the subsequent negligence of his 
fellow servant, though personally unknown to him, it being presumed that the com- 
pensation had been fixed in relation to such risks. Chief Justice Shaw’s statement 
that the law conclusively presumes that the servant intended to bear such risks is 
most unsatisfying. Every legal presumption merely indicates some rule or policy of 
the law whereby the existence of the fact presumed becomes legally unimportant, It 
remains to discover what the policy of law is, which, irrespective of the consent of the 
servant, imposed such an assumption upon him. Chief Justice Shaw himself says 
in this opinion: “ In considering the rights and obligations arising out of particular 
relations, it is competent for the courts to regard considerations of policy and general 
convenience, and draw from them such rules as will best promote the safety of 
all parties concerned. This is the basis on which implied promises are raised, being 
duties legally inferred from the consideration of what is best adapted to promote the 
benefit of all persons concerned.” 

An obligation so imposed by law upon a relation created by contract irrespective of 
the consent of the parties thereto, is in no sense a contractual obligation. It is funda- 
mentally a law-imposed obligation, substantially a tort duty, and it is only introducing 
an element of confusion to speak of such obligations as originating in an implied term 
of contract creating the relation. That Chief Justice Shaw should give as instances 
of such implied contracts the extended liability of common carriers and innkeepers 
emphasizes this. Only nine years after this case was decided, the fallacy of regarding 
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tendency of the time, which was to refer if possible all obligation 
to the consent of the party on whom it was laid,! and which thus 
led courts to consider all duties imposed by the policy of the law 
on a relation created by contract as founded on some presumed 
fictitious term in the contract creating the relation. This exemp- 
tion of the master from the operation of the maxim of respondeat 
superior was alone peculiar to the relation of master and servant; ? 
the absence of any duty on his part to remedy conditions of 
service which the servant knew when he entered the employ- 
ment, resulted from the application to this specific voluntary 
relation of a principle general to all voluntary associations. Un- 
fortunately there has been a perhaps natural tendency to confuse 


the two things, and so to import from the one which perhaps re- 


quited it a fictitious contractual basis absolutely unnecessary to 
the other, and to refer all the master’s exemptions and duties to 
some presumed term of the contract of employment. 


the duty of a carrier of passengers as rising from an implied term in the contract of 
carriage was fully exploded in the case of Marshall v. R. R., 11 C. B. 665. 

1 This was the prevailing tendency of the courts at that era. It appears to mark 
the final wave of the influence of the conception prevalent during the end of the 
eighteenth and beginning of the nineteenth century, which referred all power of gov- 
ernment to the social contract, and which sought to find a basis for all legal obligations 
in the consent, real or fictitious, of the parties upon whom they were laid. Begin- 
ning with Marshall v. R. R., 11 C. B. 665, the modern tendency has been on the con- 
trary to consider that the question as to whether an obligation is one in tort or 
contract depends upon whether it is imposed by the policy of the law or is created 
by the actual consent either expressed or necessarily implied in fact from the circum- 
stances of the case. See Turner v. Stallibrass, [1898] 1 Q. B. 56, and Gash v. The 
Army and Navy Stores, [1903] 1 K. B. 155. 

2 Compare Woodley v. R. R., L. R. 2 Exch. 384, and Wood v. Lock, 147 Mass. 
604, with Johnson v. Lindsay, [1891] A. C. 371, and Morgan v. Smith, 159 Mass. 570. 
In the first of these pairs of cases, one who accepted work under known dangerous 
conditions was not allowed to recover, though himself a servant not of the defendant 
whose premises were dangerous, but of an independent contractor; while in the latter 
the employer of an independent contractor was held liable to the servant of such con- 
tractor for injury received through the negligent acts of his own servants though 
engaged in the same piece of work, the exemption from the maxim respfondeat superior 
being an incident peculiar to the relation of master and servant. 

8 See Lord Herschell in Smith v. Baker, [1891] A. C. 325, and Lord Cranworth 
in Bartonshill Colliery Co. v. Reid, 3 Macq. H. L. Cas. 266. 

In Hutchinson v. R.R., L. R. § Exch. 343, Alderson, B., p. 350, adopts practically the 
reasoning of Shaw, C. J., in Farwell v. R. R. He says: “The servant knew when he 
engaged in the service that he was exposed to risk of injury not only from his own 
want of skill and care, but also from the want of it on the part of his fellow servants, 
and he must be supposed to have contracted on the terms that as between himself 
and master he would run this risk.” 

In Thomas v. Quartermaine, Bowen, L. J., alludes to the confusion which has arisen 
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Such a fiction is no more necessary as a basis for the master’s 
duties to his servant than it has been seen to be as a basis for 
his exemption from liability for obvious defects in his plant. 
Wherever two persons for their mutual benefit? enter into a volun- 
tary relation, he who has the ability to protect another who is 
unable to protect himself is bound to do so. The duty springs 
from the power of the one and the impotence of the other. The 
duty is common to all such voluntary relations. Lord Abinger 
has recognized, in Priestly v. Fowler, “the master’s obligation to 
provide for the safety of the servant to the best of his judgment, 
information, and belief”; but as in the case of all voluntary 
relations, the duty is subject to the limitation that it extends 
only to the discovery and repair of conditions which are not 
obvious to the other party, —just as it was held by Willes, J., in 
Indermaur v. Dames,? that one who invited another upon his 
premises upon his own business must inspect the premises in order 
to discover any unusual and so unexpectable defect, since he, 
having the sole control of the premises, alone had the power to do 
so, — so it has been held that the master, since the servant is on his 
premises or using his plant in his (the master’s) business, is bound 
to take care by inspection to see that the premises and plant shall 
not deteriorate from the condition in which they obviously were 
when the servant began. Here, too, the master alone has the 
power to make such inspection and discover such defects, the 
servant being absorbed in the performance of his duties. But in 


from the fact that by a contract of service the workman was deemed to have taken 
upon himself such risks as were visible and known. He says: “ This is one way of 
putting such a defense, and may in many cases be sufficient, but there is another way 
of stating it and another principle wholly independent of contract on which a similar 
defense arises.. The law is full of instances where duties assume a double aspect, and 
may be viewed concurrently as arising by implication out of a contract, or as created 
by some wider principle of law which happens to take effect, and to receive apt illus- 
tration in the particular instance of some particular contract. It is in most cases a 
barren and metaphysical inquiry to discuss whether such duties are best treated as 
arising by implication from the contract or from the general law outside. The Em- 
ployers’ Liability Act of 1880 makes precision on this point necessary, and renders it 
important to remember that quite apart from the relation of master and servant, and 
independent altogether of it, one man cannot sue another in respect of a danger or 
risk, not unlawful in itself, that was visible, apparent, and voluntarily encountered 
by the injured person.” 

1 Benefit is essential if the duty is to be other than a mere duty to disclose the con- 
ditions as they are known to exist. An obligation to take affirmative action to discover 
the true condition is based upon some benefit to him upon whom it is laid. 

2L.R.1C. P. 274, 
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each case, when the defect has been discovered, the owner of the 
premises! or the master? is bound to remedy the defect or in the 
alternative to give the invitee or servant notice of it. 

Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA. 


[Zo be continued.) 


1 Kelly, C. B., Indermaur v. Dames, L. R. 2 C. P. 311. 

2 So in the Irish case of Vaughan v. Ry., 12 Ir. C. L. 297, a case in which the 
declaration set forth that the deceased was employed to work in a passage where 
there was a wall of which his master had absolute control, and that while engaged in 
the work the wall became ruinous and fell. Pigot, C. B., held that since the declara- 
tion alleged the wall became ruinous after the plaintiff was engaged in the service, the 
declaration was good. Upon this statement the defendants can hardly be treated as 
otherwise than cognizant (probably because it was their duty to inspect so as to learn 
the true condition of the wall) of the altered condition of the wall, and if the wall became 
ruinous and dangerous while the deceased was engaged in work near it, either he 
ought to have been made acquainted with the change which caused the new risk to his 
employment, or precautions ought to have been taken to secure him from the danger. 
See Swayze, J., Dowd uv, R. R., 70 N. J. Law 452, 455. See, on the whole subject, Beven 
on Negligence, pp. 748-763. 
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PUBLIC AESTHETICS. 


HE growth of the civic and municipal esthetic sense has 
been a significant feature of recent American evolution. It 
has been manifested in making atility and sentimental charm 
go hand in hand — in selecting for parks and other public places 
of recreation the sites of natural beauties or wonders, thereby pre- 
serving the latter from private vandalism and greed. Systematic 
thought and — whatever the results — the best intentions are being 
devoted to the artistic opening of streets, the laying out of parks, 
and the exterior and interior construction of public buildings. In 
the mural decoration of public buildings American artists have 
produced a long series of pictures conceived on a heroic scale and 
executed with intrinsic excellence. There are two courthouses in 
the city of New York whose paintings and stained-glass windows 
render them constantly the shrine of tourists. The public cheer- 
fully approves the expenditure of large sums in order to secure the 
highest talent available for work whose end is purely esthetic. 

The authority to appropriate land for parks or recreation grounds 
has been the most important factor in the promotion of public 
esthetics. The government of the United States has assumed 
without question the right to dedicate to that purpose land in terri- 
tories and land which it still reserved in states, and since the deci- 
sion of the Supreme Court of the United States in United States v. 
Gettysburg El. Ry. Co.,! it has seemed highly probably that the 
federal government might, in proper cases, exercise a power com- 
parable in breadth to that of the states. It was held that an appro- 
priation by Congress for locating and preserving the lines of battle 
at Gettysburg, Pennsylvania, and further developing and beauti- 
fying the site, — as, for example, by the erection of monuments 
and tablets, — is an appropriation for a public use, and that in the 
promotion of such use the United States may, in the exercise of 
eminent domain, condemn and take the necessary lands of indi- 
viduals and corporations. 

Previous to that decision it was doubted whether the federal 
government could exercise the right of eminent domain for any- 


1 160 U. S. 668. 
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thing beyond strictly utilitarian ends, such as the acquirement of 
land for custom-houses, post-offices, etc. Indeed, the decision 
of the same case in the Circuit Court of Appeals, which the 
Supreme Court reverses, took that restricted view. Mr. Justice 
Peckham, speaking for a unanimous bench, discourses with con- 
siderable eloquence upon patriotism, its value as a national asset 
in time of need, and the legitimacy of fostering it by tangible 
memorials. His concluding words on this branch of the discussion 
are of general significance: © 


“No narrow view of the character of this proposed use should be taken. 
Its national character and importance, we think, are plain. The power to 
condemn for this purpose need not be plainly and unmistakably deduced 
from any one of the particularly specified powers. Any number of those 
powers may be grouped together, and an inference from them all may be 
drawn that the power claimed has been conferred. 

“Tt is needless to enlarge upon the subject, and the determination is 
arrived at without hesitation that the use intended as set forth in the peti- 
tion in this proceeding is of that public nature which comes within the con- 
stitutional power of Congress to provide for by the condemnation of land.” 


The spirit of this language would seem broad enough to author- 
ize by analogy the exercise of eminent domain for any important 
but purely sentimental purpose where federal action was alone 
open or would be most effectual. An zsthetic public purpose is 
comparable in kind to a patriotic public aim, and in the one quite as 
much as in the other a utilitarian element inheres. Positive beauty 
and freedom from deformity enhance the value of possessions 
national, state, and municipal. Localities that charm the senses 
will attract visitors and purchasers and constantly tend to appre- 
ciate pecuniarily. The utilitarian side of public esthetics is highly 
potential in the attractively planned and constructed city, though 
not there so palpably and sordidly displayed as by summer 
boarding-house keepers who make money out of the mountains 
and the lakes. 

Upon the question of national authority it is of interest that a 
joint international commission has been appointed by the United 
States and the Dominion of Canada to rescue Niagara Falls from 
threatened injury through commercial vandalism. Pursuant to 
a joint resolution of Congress, the American members of the com- 


1 67 Fed. Rep. 869. 
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mission have reported what action in their judgment is necessary 
and desirable to prevent the further depletion of water and other- 
wise to preserve Niagara Falls. The probable outcome of the 
_ negotiations will be a treaty between Great Britain and the United 
States, “having for its purpose the preservation of all the natural 
scenic features of the falls of Niagara by prohibiting or duly re- 
stricting the diversion of the waters of the Niagara River above 
the falls.” Under date of October 14, 1905, the Attorney-General, 
advising the President, wrote in part as follows: 


“ As to the ground for federal intervention, so far as proposed, I think 
there can be no fair doubt. Strictly, of course, since the water withdrawn 
from the river above the falls is taken below the farthest navigable point on 
that side and is returned to the river (subject to a negligible amount of 
waste) below the falls above its navigable portion on that side, the equal 
and free rights in the stream as a navigable waterway in the Great Lakes 
system which were assured by the ordinance of 1787 are not at all imperilled. 
Nevertheless, I think that the character of Niagara Falls as one of the 
greatest natural wonders, its situation in a boundary river on the frontier of 
a foreign country, its undoubted historical relation as a natural possession 
and common heritage, all these elements in the case would fully justify you 
in proposing through the ordinary diplomatic channels the consideration of 
this subject by the two Governments immediately concerned.” 


On March 27, 1906, President Roosevelt, in submitting the report 
of the American members of the commission to Congress, said: 


“T earnestly recommend that Congress enact into law the suggestions of 
the American members of the International Waterways Commission for the 
preservation of Niagara Falls, without waiting for the negotiation of a treaty. 
The law can be put in such form that it will lapse, say in three years, provided 
that during that time no international agreement has been reached. But in 
any event I hope that this nation will make it evident that it is doing all 
_ in its power to preserve the great scenic wonder, the existence of which, 
unharmed, should be a matter of pride to every dweller on this continent.” 


Here it will be seen that the substantial ground for action is zs- 
thetic, and not commercial or utilitarian, the fact that the Niagara 
River forms an international boundary line affording legal occasion 
and justification for the exercise of federal power. 

A few years ago it was proposed that the United States take 
steps to preserve the Palisades along the Hudson River from the 
depredations of quarrymen. The greater and most beautiful part 
of the Palisades is in New Jersey, while the view is had either from 
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New York opposite or the river between. New York could not 
condemn land in another state ; New Jersey pleaded poverty, and 
contended that it would be a hardship to compel its people to pay 
for a fine prospect to be enjoyed outside of its boundary lines. 
At the time of the origin of the movement United States v. Gettys- 
burg El. Ry. Co. had been before the Circuit Court of Appeals, 
where federal authority to condemn land for preserving the site of 
the Battle of Gettysburg was denied, and the Supreme Court of the 
United States had not yet reversed the decision. In agitating for 
national action it was therefore taken for granted that a purely 
sentimental use could not be a public use authorizing the exercise 
of eminent domain. It was accordingly proposed that the United 
States acquire the Palisades as a military post, and it was argued 
that long-distance artillery placed upon that height could very 
effectively deal with foreign invading vessels in time of war. This 
contention was realized to be more or less of a subterfuge and the 
movement for federal aid was in time abandoned. Efforts were 
continued, and indeed are still on foot, to accomplish the end 
through co-operative state legislation and private subscription. 
Faltering and clumsy as this policy naturally has been, there is 
ground for hope that it will be successful in substantially preserving 
the Palisades. 

While the right to take land within a state may not be so clear 
as the authority to deal with the Niagara River by virtue of the 
international treaty-making power, it seems highly probable, under 
the broad language of Mr. Justice Peckham, that the Supreme 
Court would sanction federal action with regard to the Palisades, 
and it is submitted that on principle an esthetic use should, in the 
same manner as a patriotic use, be treated as a legitimate public 
use within the federal power of acquirement and permanent 
trusteeship. 

The authority of a state or municipality, under state sanction, to 
appropriate or acquire land for public parks or recreation grounds 
is practically plenary. The promotion of public health is often 
directly, and perhaps always at least indirectly, involved. But 
health considerations are not at all essential for the legality of 
state action. At the opening of his opinion in Shoemaker v. 
United States} Mr. Justice Shiras remarks that “ in the memory of 
men now living, a proposition to take private property without the 


1 147 U. S. 282 (1892). 
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consent of its owner for a public park and to assess a proportionate 
part of the cost upon real estate benefited thereby, would have 
been regarded as a novel exercise of legislative power.” He pro- 
ceeds, however, to show, by abundant citation of state court deci- 
sions, that such power is now universally recognized, and “ that land 
taken in a city for public parks and squares, by authority of law, 
whether advantageous to the “one for recreation, health, or busi- 
ness, is taken for a public use.” 

A public park once established is to be held sacred to the ends 
of recreation and esthetic gratification. Business enterprises which 
are incidental to the use or enjoyment of a park may be licensed 
to be conducted in or about it, but business fer se is to be rigidly 
excluded. Perhaps most of the decisions are negatives in that they 
deny injunctions, because the kind of business in question would 
legitimately contribute to the comfort or convenience of visitors 
to the park. These negatives are, however, pregnant in their 
implied condemnation of trades not affected with any public use 
and which would exist solely for the profit of their proprietors. A 
notable decision granting an injunction was made comparatively 
recently at a special term of the New York Supreme Court.1 The 
case was never appealed so as to receive the consideration of a 
court 7% banc. Mr. Justice Francis M. Scott, however, who decided 
the matter at the special term, wrote an opinion which forms a 
valuable contribution to a subject upon which legal literature is 
not very voluminous. The theoretical scope of the decision is 
perhaps limited by the circumstance that it was made under and 
interpreted a special statute, being section 612 of the present 
charter of the city of New York. That clause defines the duties 
of a park commissioner as 


“to maintain the beauty and utility of all such parks, squares, etc., and to 
execute . . . all measures for the improvement thereof for ornamental pur- 
poses and for the beneficial uses of the people of the city.” 


Thus it will be seen that the protection of zsthetic features 
is expressly commanded. The action was to enjoin the use of 
a fence surrounding a portion of one of the parks for advertising 
purposes by means of placards, signs, and billboards, under a 
license a park commissioner had assumed to grant. The court 
held that the use was illegal, the license void, and that the injunc-. 


1 Tompkins v. Pallas, 47 N. Y. Misc. 309. 
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tion should be granted. Although, as has been said, the decision 
was under a particular statute, it is believed that Mr. Justice 
Scott’s reasoning, fortified by a former New York decision cited 
by him, is broad enoughto cover cases of all public parks. If it 
be not definitely settled that disfiguring public parks by advertise- 
ments is illegal, at least it can be said that the trend of authority is 
strongly in that direction, and that it is highly probable that such 
position will be taken in future cases. The following language 
from Justice Scott’s opinion is worthy of reproduction: 


“ A public park has been defined by the Court of Appeals as ‘ a piece of 
ground enclosed for purposes of pleasure, exercise, amusement, or orna- 
ment,’ and commissioners charged with the care of such parks have often 
been held justified in granting licenses for the maintenance within parks of 
such conveniences as would enhance the opportunities of the public to use 
and enjoy the parks as places of resort, amusement, recreation, and exercise. 
In every case, however, in which the exercise of this power has been sus- 
tained it has been because the use authorized has in some way contributed 
to the use and enjoyment of parks by the public. The defendant Pallas 
gives in his affidavit opposing this motion a list of some of the licenses 
heretofore granted with respect to the city’s parks, including restaurants, 
refreshment stands, boats, stages, boathouses and flower-stands. This very 
list of itself shows that heretofore the issue of licenses has been limited 
to objects which would tend to afford additional facilities for the beneficial 
use and enjoyment of the parks by the public, and have come to be 
generally recognized as appropriate aids to the full enjoyment of public 
pleasure grounds. No such claim can be made for the advertisements of 
which the plaintiff complains. It is too obvious to require demonstration 
that business advertisements painted upon a board fence contribute noth- 
ing to the beneficial use of the park by the public. The defendant com- 
missioner, then, had no authority, either by the express terms of any statute 
or by any reasonable implication, to grant a license for the exhibition of the 
advertisements, and his attempt to do so was illegal and void.” 


Assuming, therefore, the right to protect and promote zsthetic 
ends on public property, whether buildings, streets, or parks, the 
legal crux arises as to the control of private property in the in- 
terest of the general sense of beauty. Here there is a dearth of 
affirmative precedents. Indeed, the only actual decision author- 
izing positive action within the writer’s knowledge is that in the 
famous Copley Square case by the Supreme Judicial Court of 


1 Perrin v. New York, etc., R. Co., 36 N. Y. 120. 
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Massachusetts! That case recognized the validity of a legislative 
act of Massachusetts limiting the height of buildings “ now being 
built or hereafter to be built, rebuilt, or altered,” on streets adjoin- 
ing Copley Square in the city of Boston, upon making suitable 
compensation to owners for injuries sustained through the impair- 
ment of the use of their property. Incidentally, also, the regulation 
of the right to erect towers, domes, sculptured ornaments, and 
chimneys extending above ninety feet, the limit fixed for buildings 
themselves, was approved. The kernel of the reasoning of the 
court lies in the following language: 


“The grounds on which public parks are desired are various. They are 
to be enjoyed by the people who use them. They are expected to ad- 
minister, not only to the grosser senses, but also to the love of the beautiful 
in nature in the changing forms which the changing seasons bring. Their 
value is enhanced by such touches of art as help to produce pleasing and 
satisfactory effects on the emotional and spiritual side of our nature. Their 
influence should be uplifting and, in the highest sense, educational. If 
wisely planned and properly cared for they promote the mental as well as 
the physical health of the people. For this reason it has always been 
deemed proper to expend money in the care and adornment of them to 
make them beautiful and enjoyable. Their esthetic effect never has 
been thought unworthy of careful consideration by those best qualified to 
appreciate it. It hardly would be contended that the same reasons which 
justify the taking of land for a public park do not also justify the expendi- 
ture of money to make the park attractive and educational to those whose 
tastes are being formed and whose love of beauty is being cultivated. It is 
argued by the defendants that the Legislature, in passing this statute, was 
seeking to preserve the architectural symmetry of Copley Square. If this 
is a fact, and if the statute is merely for the benefit of individual property 
owners, the purpose does not justify the taking of a right in land against the 
will of the owner. But if the Legislature, for the benefit of the public, was 
seeking to promote the beauty and attractiveness of a public park in the 
capital of the Commonwealth, and to prevent unreasonable encroachments 
upon the light and air which it had previously received, we cannot say that 
the law-making power might not determine that this was such a matter of 


public interest as to call for expenditure of public money, and to justify the 
taking of private property.” 


The court cites as approximate precedents cases of the ex- 
penditure of public money for patriotic purposes, as the erec- 
tion of monuments, statues, gates, or arches, or even a memorial 


1 Attorney-General v. Williams, 174 Mass. 476. 
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hall! There may also be added as kindred examples of intangible 
public uses statutes that have been upheld prohibiting the use of 
a representation of the Arms or Great Seal of a state, or of the 
flag of the United States, for commercial advertising or trade- 
mark purposes.? 

It seems only a natural step — indeed, considering the growth 
of the zsthetic sentiment, an inevitable step — from recognizing 
sentimental public uses of a patriotic or historical nature to the 
allowance of purely zsthetic uses, as was done in Attorney- 
General v. Williams, supra. As above stated, no other case ex- 
actly in point is known, but there has been very wide discussion 
of the Williams case in periodicals and by text writers, and, so 
far as the writer is aware, its doctrine has been universally approved. 
Some uncertainty was expressed in the opinion whether the end 
in view might not have been legally accomplished under the police 
power, without compensation, instead of through the exercise of 
eminent domain. The subsequent decision by the same court 
in Parker v. Commonwealth,’ while it does not squarely pass upon 
the question, intimates that the right to proceed under the police 
power would have been at least gravely doubtful. Such doubt 
has been emphasized by a series of cases in different states holding 


‘that a legislature has no power to authorize a municipal corpora- 


tion to prohibit the placing of signs or advertisements upon private 
property, or fences enclosing private property, or to limit the 
height and form of enclosures of private property, from merely 
zsthetic motives. 

The purport of these judicial utterances —the authorities on 
the subject are believed to be in unbroken harmony — is that 
statutes or ordinances interfering with the use of private property 
may be upheld under the police power, if their purpose can 
reasonably be perceived to be the promotion of the public health, 
comfort, or physical convenience, but if the aim be merely the 
suppression of an eyesore, they will constitute an unconstitutional 
invasion of individual rights. 


1 Kingman v. Brockton, 153 Mass. 255. 

2 Comm. v. Sherman Mfg. Co., 75 N. E. Rep. 71 (Mass.); Halter v. State, 105 
N. W. Rep. 298 (Neb.). 

8 178 Mass. 199. 

* New Jersey, etc., Co. ». Atlantic City, 58 Atl. Rep. 342 (N. J.); Passaic v. Pater- 
son, etc., Co., 62 Atl. Rep. 267 (N. J.) ; Chicago v. Gunning System, 73 N. E. Rep. 
1035 (Ill.); People v. Green, 85 N. Y. App. Div. 400. Also see many cases cited in 
Passaic v. Paterson, etc., Co., supra. 
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In his work on Police Power Mr. Ernst Freund remarks: ! 


“Tt is generally assumed that the prohibition of unsightly advertisements 
(provided they are not indecent) is entirely beyond the police power, and 
an unconstitutional interference with rights of property. Probably, how- 
ever, this is not true. It is conceded that the police power is adequate to 
restrain offensive noises and odors. A similar protection to the eye, it is 
conceived, would not establish a new principle, but carry a recognized 
principle to further application.” 


The analogy to offensive noises and odors is @ priori clear 
enough. The difficulties in the way of effectuating it are, first, 
the substantive one of interference with constitutional rights, and 
it may be said that some of the decisions in billboard cases above 
cited have been made since the publication of Mr. Freund’s book. 
Moreover, by custom and legal adjudication, the maintenance of 
advertising signs in windows or on outside walls of buildings ranks 
as a very material business factor. 

Second, there is a practical difficulty to which Mr. Freund him- 
self calls attention. He remarks in a note to section 182 that 
although the power to restrain unsightly signs be conceded, 


‘¢the manner of its exercise would give rise to constitutional difficulties. 
Under our government system these regulations would have to proceed from 
the legislative authority of either state or locality. Such regulations would 
have to define what signs are prohibited, and some test would have to be 
discovered by which to discriminate that which is merely unzsthetic from 
that which is so offensive as to fall under the police power, since the pro- 
hibition of all advertising signs would be out of the question.” 


It is believed that both on theoretical and practical grounds the 
law must be taken as settled that, although public zsthetic ends 
may be effectuated by statute or ordinance through the exercise 
of eminent domain, the same object may not be accomplished by 
legislation under the police power without compensation. 

It does not, however, follow that the analogy to offensive sounds 
and odors will always remain utterly futile. It is submitted that 
judicial power might be exercised under the facts of a given case 
to restrain a particular advertisement, or collection of advertise- 
ments, as a nuisance. An inherently lawful business may con- 
stitute a nuisance because of the manner or place in which it 
is conducted. It is entirely possible that the increasing zsthetic 


1 § 182. 
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sentiment will, in time, sanction the judiciary in taking cognizance 
of particular nuisances, as is now done with nuisances of noise and 
smell, It is well settled that courts may take notice that the 
standard of comfort differs according to the situation of property 
and the class of people who inhabit a locality. In this country, as 
well as in England, the character of a neighborhood — whether resi- 
dential or business — is vitally important on the question of nui- 
sance. Accordingly, it might be determined that advertisements 
that disfigured a certain neighborhood entirely devoted to residence 
fell within the purview of progressive equitable jurisdiction. 

The suggestion has also been made that advertisements may be 
controlled through the taxing power, There is no good reason 
why that form of business enterprise should not be taxed, and 
taxed heavily. It is already obnoxious to the zsthetic sense of the 
community, and is daily becoming more so. If billboard adver- 
tisements must exist, the public might as well derive a revenue 
from them, and if the tax be made substantial and graded accord- 
ing to the space employed, it may indirectly tend toward diminu- 
tion of the evil itself. Such legislation would be analogous in 
policy and effect to liquor tax laws. A statute applying generally 
to all use of billboards and with uniform regulation as to gradation 
of tax would doubtless be constitutional. It is improbable, how- 
ever, that the abuse could be entirely suppressed through taxation. 
Chief Justice Marshall’s famous dictum} that the power to tax in- 
volves the power to destroy has been materially limited in its appli- 
cation.2 The present writer shares the doubt expressed by the 
author of the note in Cooley on Taxation® whether an affirmative 
exercise of nominal taxing power would be justified that has not 
revenue in view, “ but is only called a tax in order that it may be 
employed as an instrument of destruction.” 

There is one form of advertising for the suppression of which it 
is believed judicial power might even now be exercised. The cus- 
tom has sprung up in cities of covering the whole side or front of 
a building with advertisements pictured or lettered in electric 
lights. Persons dwelling near these flamboyant displays must feel 
as if they were passing their nights in the Land of the Midnight 
Sun. The glare is, of course, intensely disagreeable, and further- 


1 McCullough v. Maryland, 4 Wheat. (U. S.) 431. 
2 Knowlton v. Moore, 178 U. S. 41, 60. 
8 3d ed., 14. 
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more it must interfere with sleep in the early hours of the night — 
as seriously as noises do.! This would be especially true in the 
summer season, when comfort calls for open windows. It would 
seem that particular advertisements of this kind might be re- 
strained as nuisances, not merely on zesthetic grounds, but because 
' sleeplessness and broken rest impair the health. Indeed, general 
ordinances against advertisements of that class might be upheld as 
health laws. 
Wilbur Larremore. 


NEw York. 


1 Hill v. McBurney, 38 S. E. Rep. 42 (Ga.). 
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A STUDY IN THE LAW OF TORTS. 


HE owner of a tract of land which was bounded on two sides 

by a circuitous river, brought six separate actions against 
six mining companies, to recover compensation for alleged dam- 
age done to the land by the deposit of tailings from the tin 
mines of the six defendant companies into the river, and the sub- 
sequent carriage of a portion of such tailings on to the land by 
the river in flood-time. The portion of the tailings which was car- 
ried on to the land by the river was deposited on it in the form 
of a fine red silt which made a layer of red soil on the surface of 
the land, varying in thickness in accordance with the contour of 
the land. By the consent of all the parties the six separate actions 
were tried together, without a jury, and in each case the trial re- 
sulted in a judgment in favor of the defendant company. The 
land was let to a tenant who used it for pastoral purposes, and 
who had occupied it for more than six years before the commence- _ 
ment of the actions; and the ground of the judgment, in each case, 
was that the evidence did not prove that a quantity of silt sufficient 
to cause any appreciable damage to the plaintiff's reversionary 
interest in the land had come from the tailings deposited in the 
river by the defendant company. The silt which came from the 
mines of several of the defendant companies was not composed of 
any ingredients deleterious to the land of the plaintiff. On the 
contrary, it was composed of ingredients that would have made it 
a beneficial addition to the land if it had been deposited on it in 
convenient quantities at a convenient season of the year; and it 
did not appear that the silt which came from the mine of any 
of the other defendant companies was of a character positively 
deleterious to the plaintiffs land. 

The several mines of the six defendant companies were situated 
at distances varying from six to forty miles above the plaintiff's 
land, as measured by the course of the river; and the mine nearest 
to the plaintiff's land was a very small one, from which a very small 
quantity of tailings had been deposited in the river. The next 
nearest mine was about twelve miles above the plaintiff's land, and 
it had been worked on a much smaller scale of operations than 
that on which mining operations had been conducted in the mines 
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above it. Judging from the color and composition of the silt de- 
posited on the plaintiffs land, the greater part of it appeared to 
have come from the mines more than thirty miles above the land. 

The character of the damage which the plaintiff alleged to have 
been caused to his land by the deposit of the silt upon it was a 
repeated interference with the natural growth of the herbage grow- 
ing on it, and a repeated covering of the herbage with a thin layer 
of silt which prevented the cattle from eating it until subsequent 
rains had washed the silt from it; in consequence of which he had 
been compelled to reduce the rent of the land, and had therefore 
sustained pecuniary loss through the conduct of the defendant 
companies. 

The refusal of the tenant to continue to pay the same rent which 
he had previously paid for the land was relied upon by the plain- 
tiff as conclusive evidence that his reversionary interest in the land 
had been appreciably injured. But in the cases of Mumford v. The 
Oxford, Worcester and Wolverhampton Railway Company? and 
Simpson v. Savage? it was definitely decided that the relinquish- 
ment of a property by a tenant, in consequence of the tortious 
conduct of the occupier of an adjoining property, and the inability 
of the owner of the relinquished property to obtain another tenant 
at the same rent as that paid by the previous tenant, was not suffi- 
cient proof per se of such a permanent injury to the property as 
would enable the owner of it to maintain action for damages in 
respect of his reversionary interest in it. Ineach of those cases the 
tenant could undoubtedly have maintained an action for the incon- 
venience and discomfort suffered by him in consequence of the 
conduct of the defendant; and in each of the six cases now under 
review the tenant could have undoubtedly maintained an action 
against the defendant company for a technical trespass at the least, 
and he could also have maintained an action for substantial 
damages, if in any one of the six cases he could have proved that 
he had suffered appreciable damage from a repeated interruption 
of his ordinary use of the land, by the deposit of only so much 
silt as could be reasonably supposed to have come from the mine 
of the particular defendant. But the owner of the land failed, in 
each of the six cases, because the judge came to the conclusion 
that the evidence did not establish the allegation of anything in 
the nature of a permanent or continuing damage to the land in 
consequence of the separate conduct of the particular defendant. 


11H &N, 34. 
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If all the mines‘on the banks of the river had belonged to one 
company, or if they had been worked in conjunction in such a 
manner that the deposit of tailings in the river from any one of 
them was an act performed with the knowledge and for the benefit 
of the owners of all of the other mines, the plaintiff undoubtedly 
would have had a good cause of action against the single company, 
or the combination of companies, as the case might be. But each 
_ of the six defendant companies, in the cases above mentioned, was 
conducting its mining operations quite independently of all the 
other defendants, and none of them could be said to be legally 
cognizant of the operation carried on by any of the others. In 
such a case it seems that the owner of a reversionary interest in 
any land that is leased for a term of years to a tenant, and which is 
substantially injured by the aggregate operations of several persons 
who have acted independently of one another, cannot join any two 
or more of such persons as defendants in a single action for dam- 
ages, and is therefore without a remedy in the nature of an action 
for compensation, if he cannot prove that an appreciable portion 
of the injury done to his land has been caused solely by the con- 
duct of the single defendant in any action he may bring to obtain 
compensation for the loss he has sustained. 

The evidence produced by the six defendant companies in the 
six cases now under review clearly proved that a much larger quan- 
tity of tailings than the total amount deposited by them in the 
river had been deposited in it by other companies and by a number 
of single persons, in the working of mines which had been aban- 
doned some years before the actions were commenced; and that 
only a small portion of the tailings deposited in the river from time 
to time, in the working of a mine thirty or twenty miles above the 
plaintiff’s land, would be carried by the river so far down its course, 
within a period of six years from the time of deposit of it in the 
river, An inspection of several miles of the bed and banks of 
the river demonstrated conclusively that a very large portion of the 
total quantity of tailings deposited in the river, during the previous 
twenty years, had remained permanently in the bed of the river, 
and had raised the level of it, in many places, as much as seven or 
eight feet above the original level of it. It was also proved that it 
was not until mining operations had been carried on for some years 
in several mines situated on the banks of the river, that any ap- 
preciable quantity of silt had appeared on the plaintiffs land. 
From these facts, and from a large quantity of expert evidence in 
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reference to the character and condition of the bed and banks of 
the river and the operation of floods upon the tailings deposited 
into it, the judge arrived at the conclusion that the silt appearing 
from time to time upon the plaintiff's land, in any case in which it 
came from a mine twenty miles or more distant, came from tailings 
that had been deposited in the river some years before the silt 
reached the land, and that silt would also be carried from time to 
time on to the plaintiff's land from the banks of the river inde- 
pendently of any mining operations. The quantity of silt carried 
on to the plaintiff's land from the banks of the river, without any 
disturbance of them by mining operations, would usually be very 
small, in fact almost imperceptible; but it was proved that on 
several occasions, within a period of ten or twelve years before the 
commencement of the actions, very heavy floods had torn away 
large quantities of soil from both banks of the river nearer to the 
plaintiff's land than the mines of some of the defendant companies. 
It was, therefore, a very safe inference that on several occasions, 
within the six years immediately preceding the commencement of 
the actions, some of the silt deposited on the plaintiff's land had 
come from the banks of the river. 

In view of the conclusion of fact at which the judge arrived, in 
reference to the quantity of silt brought on to the plaintiff's land 
from the mine of any one of the six defendant companies, within 
a period of six years before the commencement of the actions, 
it was impossible for him to declare that the conduct of any one 
of the defendant companies, regarded apart from the contempo- 
raneous conduct of the other defendants, had caused any injury to 
the plaintiff's reversionary interest in the land. It was also very 
problematical whether the total quantity of tailings deposited by 
all the six defendant companies in the river, within any particular 
period of six years, would have caused any substantial and con- 
tinuing damage to the plaintiff’s land, if there had not been any 
other tailings deposited at any time in the river from other mines. 
But, assuming that the total quantity of soil brought down on 
to the plaintiff's land by the river from all the mines of the six de- 
fendant companies, and from all the other mines which were being 
worked on the banks of the river at the same time, was sufficient to 
cause a substantial and continuing injury to the plaintiffs land, the 
important question suggested by the judgment in each case is, 
whether the plaintiff could have obtained an injunction to restrain 
the owners of the several mines from continuing to deposit silt in 
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the river, if the quantity coming from any one of the mines was 
insufficient to cause any actionable injury to his reversionary in- 


~ terest in the land. 


There is ample judicial authority in support of the proposition 
that the equitable remedy of an injunction is always a concurrent 
remedy for a wrong actionable under the common law. In the 
case of White v. Mellin,! Lord Herschell said, in reference to 
the application made in that case for an injunction to restrain the 
further publication of an advertisement which the plaintiff alleged 
was disparaging to an article manufactured by him, “ My Lords, 
obviously to call for the exercise of that power, it would be neces- 
sary to show that there was an actionable wrong well laid, and if 
the statement only showed a part of that which was necessary to 
make up a cause of action —that is to say, if special damage was 
not shown —a tort in the eye of the law would not be disclosed, 
the case would not be within those provisions, and no injunction 
would be granted.” In the same case Lord Watson said, ‘ Dam- 
ages and injunction are merely two different forms of remedy 
against the same wrong; and the facts which must be proved in 
order to entitle a plaintiff to the first of these remedies are equally 
necessary in the case of the second.” And, in direct reply to the 
argument of the plaintiff’s counsel, Lord Morris said, “ But it was 
said that although an action for damages could not be sustained 
an injunction in equity could be obtained. It would certainly be 
a strange and novel chapter of equity if a party could get a per- 
petual injunction to restrain an act which is not an illegal act.” 
Judicial language could not be more emphatic in regard to any 
proposition which it enunciated. But in the case of White v. Mellin 
it was only the conduct of a single defendant which was under the 
consideration of the court, and the plaintiff did not prove that he 
had suffered any positive damage, or that the conduct of the de- 
fendant was ger se an invasion of any legal right vested in the 
plaintiff. If the circulation of the advertisement: published by the 
defendant had caused any diminution in the volume of the plain- 
tiff's business, the case was an example of damnum sine injuria. In 
any such case, the emphatic language used by several of the judges 
in reference to the necessity of proof of an actionable wrong in order 
to support an application for an injunction would always be justi- 
fied and appropriate. But it has never been judicially decided 
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that an injunction will not be granted in any case in which the 
result of the simultaneous conduct of a number of defendants, act- 
ing independently of one another, is to produce positive damage 
to the property of the plaintiff, if the conduct of each of the 
defendants is separately innocuous to the plaintiff. On the con- 
trary, in the two cases of Thorpe v. Brumfitt! and Blair v. Deakin,? 
it was decided that two or more persons, acting independently in 
the pollution of a river, can be joined as defendants in one suit 
for an injunction to restrain them from continuing to pollute it to 
the detriment of the plaintiff, although the matter deposited in the 
river by any one of them would not produce any appreciable pol- 
lution of it. It was also decided in the case of Lampton v. Mellish® 
that two or more persons, acting independently of one another, 
could be joined as defendants in a suit to restrain them from mak- 
ing a noise to the discomfort of the plaintiff, although the noise 
made by one of them alone would not have caused any serious 
inconvenience to the plaintiff. 

In the last three mentioned cases the conduct of each defendant 
was technically an invasion of a legal right vested in the plaintiff. 
But in a jurisdiction in which the same tribunals take cognizance 
of both legal and equitable rights, and administer simultaneously 
legal and equitable remedies, there does not seem to be any suffi- 
cient reason why a substantial injury to a reversionary interest in 
land should not be regarded as a remediable wrong, although it 
may be produced by the simultaneous conduct of a number of 
persons in circumstances in which the separate conduct of each 
of them is not an actionable invasion of any present right of the 
reversioner, if the separate conduct of each of the contributors to 
the injury to the reversioner’s interest in the land is an actionable 
invasion of a legal right of the person in immediate possession of 
it. If the injury inflicted in such a case upon the reversioner’s 
interest in the land is not a remediable wrong, it is damnum sine 
injurta. But in all cases in which damnum sine injuria is recog- 
nized as such by the law, the damnum is produced by the exercise 
of a legal right vested in the person whose conduct causes it. If in 
any case damnum is suffered by any person as an immediate conse- 
quence of the conduct of another person which is not an exercise 
of a legal right vested in him, such conduct is zmjuria, or in other 
words is an actionable invasion of a legal right of the person who 


1 L. R. 8 Ch. 650. 2 57 L. T. 522. 8 [1894] 3 Ch. 163. 
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has suffered damnum in consequence of it. In the case of sub- 
stantial damage done to a reversionary interest in land by the 
simultaneous conduct of a number of persons in the circumstances 
above mentioned, the damnum would not be produced by the 
exercise of any legal right vested in the several contributors to it, 
if the person in immediate occupation of the land would have a 
good cause of action against them for damage to his interest in it. 
On the contrary, the conduct of each of the contributors to the 
damage would be a direct invasion of a legal right vested in the 
person in immediate possession of the land, and would therefore 
be intrinsically an actionable wrong in relation to him, and if in 
such a case the reversionary interest of the owner of the land is 
also injuriously affected, it is difficult to see why each contributor 
to the damage should not be restrained by injunction from con- 
tinuing to contribute to it, when an injunction is obtainable, in 
cases like Thorpe v. Brumfitt, Blair v. Deakin, and Lampton z. 
Mellish, to restrain each contributor of an inappreciable quota to 
a substantial nuisance. 

The common law does not provide preventive remedies, be- 
cause its purview does not extend beyond deeds done and the 
results produced by them; and it does not impose any liability 
on any person for any deed not done by him, or authorized or 
adopted by him, in any manner or degree, or by any person to 
whose legal rights and liabilities he has succeeded by operation 
of law. Nor does equity, when it restrains by an injunction sev- 
eral persons who have been acting independently of one another, 
impose on any of them any responsibility for the conduct of any 
of the others. There is, therefore, not any conflict between the 
common law and equity in this matter, in regard to the distri- 
bution of liability for the results of the aggregate conduct of two 
or more persons. But equity will frequently restrain a person 
from pursuing conduct which does not per se produce damage to 
any other person, when an extension of such conduct would pro- 
duce actionable damage to another person. In every such case 
there is doubtless a threatened or an imminent invasion of a legal 
right of the plaintiff. But in the case of Blair v. Deakin Mr. 
Justice Kay said that an injunction could be obtained to restrain 
the doing of an act perfectly innocuous in itself to any person, 
if the doing of it simultaneously with an equally innocuous act 


done by another person, contributed to a result injurious to the 
plaintiff. 
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The conduct of each of the six defendant companies in the six 
actions above mentioned would have clearly amounted to action- 
able imjurta to the plaintiff's reversionary interest in the land, if 
it had been sufficiently extended to produce a more substantial 
amount of its natural and inevitable consequences in the circum- 
stances in which it took place. It was therefore not the intrinsic 
character of the conduct of each of the defendant companies that 
exempted it from liability at the suit of the plaintiff; and, in this 
aspect of it, the conduct of each of the defendant companies was 
clearly different in character from the kind of conduct which pro- 
duces damnum sine injuria in all the cases in which it is recog- 
nized as essentially such. But the wrongful and consequently 
actionable character of conduct frequently depends upon the ex- 
tent of it. It is so in regard to the conduct which, in the majority 
of such cases, produces an actionable nuisance. It is so also in 
regard to the use of some particular facilities or privileges which 
are open to everybody, or to a definite number of persons, such 
as the use of a public road, or the use of the water of a river by 
the riparian proprietors of the land which it flows past. 

The common law permits the existence of damnum sine injuria 
in all those cases in which one man suffers a loss in the pursuit of 
his business, or in the use of his property, by the conduct of an- 
other person in the pursuit of his business, or in the use of his 
property, and in which there is not any trespass to any property 
of the person who suffers the loss; and the doctrine or maxim of 
the common law which is applicable to those cases is that the 
public benefit is to be preferred to any private profit. In other 
words the common law permits the existence of damnum sine 
injurza in such cases on the ground of public utility, in the sense 
of the greater good for the greater number of persons. In fact 
it may be said that the promotion of the public good, in the sense 
of the greater benefit to the greater number of the members of the 
community, is the basis upon which the common law regulates 
the exercise of all private proprietary rights, in all cases in which 
other persons may be affected by the exercise of them; and in 
this matter equity clearly follows the common law, when it 
grants an injunction to restrain conduct which would be practi- 
cally a monopoly use by one or a few persons of a right common 
to everybody, or to a definite class of persons upon whom the 
common law confers it. The application of the doctrine of pub- 
lic utility may appear at first sight to be somewhat obscure in such 
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a case as Smith v. Kenrick,’ in which the tenant of one of two 
adjoining coal mines was held to have acied strictly within his 
legal right when he removed a horizontal bar of coal in his own 
mine, in the course of the proper working of it, although the con- 
sequence was to allow an accumulated quantity of water, which 
had come from a natural spring, to flow into the adjoining mine 
and to damage it. But if the law had allowed the plaintiff in that 
case to recover compensation from the defendant, it would have 
awarded a preference to the private right of the plaintiff to work 
his coal mine in the manner most advantageous to him, as against 
the private right of the defendant to work his coal mine in the 
manner most profitable to himself. In order to make the defend- 
ant liable to compensate the plaintiff, it was necessary for the 
plaintiff to prove that the defendant had been guilty of a violation 
of a duty which he owed to the plaintiff. But the court held that 
the defendant did not owe any duty to the plaintiff to abstain from 
removing the horizontal bar of coal in his own mine, and therefore 
his right to remove it was equal in the estimation of the law to the 
right of the plaintiff to work his mine without interference from 
any other person. Nevertheless the plaintiff suffered a serious loss 
from the removal of the bar of coal in the defendant's mine; and 
if anything in the nature of a juristic justification must be found 
for the refusal of the law to confer a right of action for the loss 
sustained by the plaintiff, there does not appear to be any such 
justification more consistent with the law’s general recognition and 
protection of private proprietary rights, than the doctrine that the 
public benefit is better served in such a case by a refusal to award 
a preference to one of two conflicting rights, than it would be by 
any attempt to discriminate between them, upon the basis of any 
supposed benefit to the public in consequence of the nature of the 
right to which the preference would be awarded. The same ob- 
servations are equally applicable to the cases of Acton v. Blundell? 
and Chasemore v. Richards.’ 

But if the doctrine of public utility is to be invoked in support 
of the denial of a remedy by injunction in such cases as those of 
the actions brought against the six mining companies above men- 
tioned, it involves the proposition that public utility requires that 
mining operations should be permitted to the detriment of agricul- 
tural or pastoral pursuits, wherever it is impossible to carry on both 
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of them in the same locality without detriment to one of them. 
Such an application of the doctrine of public utility to the partic- 
ular facts of those cases would permit a single person or company 
to carry on mining operations in a manner that would inflict injury 
on land used for agricultural or pastoral purposes. It would also 
logically permit any interruption of a tenant’s use of land for agri- 
cultural or pastoral purposes, whenever the successful result of 
mining operations required it. The result of such an application 
of the doctrine of utility would introduce a discrimination ‘in favor 
of the use of land for a special purpose which is now unknown to 
the common law, and which, in many cases, would probably be 
- found to operate to the public detriment rather than to the public 
welfare. But this result seems nevertheless to be the inevitable 
alternative to a denial of a remedy by injunction to a reversioner 

in such cases as those above mentioned. 
A. Inglis Clark. 
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C. C. LancpELL, Dean of the Harvard Law School from 1870 to 1895, 
died at his home in Cambridge on Friday, July 6, 1906, at the age of 
eighty. He had seemed in his usual health on going to bed the previous 
evening, and in the early morning the temporal imperceptibly became the 
eternal sleep. Ina narrow sense it cannot be said of him that his work 
was finished. His labors continued up to the night of his death, and the 
storehouses of his brain were not yet exhausted. But in a wider sense his 
task was done. He lived to see legal education throughout the country 
established on the foundations which he built ; his disciples justifying him 
in seats of authority. 

In another place are given the tributes of some who knew him in his 
active life at the school, — his pupils and associates. The present genera- 
tion of students came too late to feel his personal influence ; yet all have 
experienced his power working through others. Every man that in the 
past thirty-five years has studied here owes him much, and the debt due 
him will grow with each succeeding class. 

The Review acknowledges with deep gratitude its great indebtedness 
to him. 


An ENGLISH APPRECIATION. — Sir Frederick Pollock has written for the 
October Law Quarterly Review a notice of Professor Langdell’s death in 
which he says in part: “The Editor of this Review had the opportunity 
of saying something about Langdell in his own place in 1895 (11 L. Quar. 
Rev. 326). . . . Nothing has happened to alter his opinion that Lang- 
dell’s genius for the pure logic of the common law was unique or almost 
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unique in our time. In the last years of Langdell’s life the same keen 
analytical power was applied to the leading conceptions of equitable juris- 
diction. The little book on Equity Pleading published many years earlier 
is still not much known among English lawyers, but it goes to the root of 
the matter far more thoroughly than any other modern treatise known to 
us, though probably there is no other so short.” 


Tue Law ScuHoot. — Principally owing to the ill health of Professor 
Brannan, several changes have been made in the leadership of the courses. 
Mr. P. L. Miller, of last year’s Revirw board, will give Bills and Notes, and 
Professor Beale will give Damages. Dean Ames will conduct the course in 
Partnership, and Mr. C. F. Dutch, of the 1905 Review board, the course 
in Equity III. Whether Quasi-Contracts will be given will probably depend 
upon Professor Brannan’s ability to resume his duties in the middle of the 
year. In the extra courses Mr. A. R. Campbell, of the 1902 Review board, 
will lecture on New York Practice, and Mr. J. L. Stackpole, of the 1898 
Review board, will give a course in Patent Law. Professor Winter has re- 
turned, and will conduct classes in Voice Training and Extemporaneous 
Speaking. 


Lack oF Mutuvatiry OF REMEDY AS A DEFENSE TO SpEciFic Prr- 
FORMANCE. — By the old orthodox rule, unless the defendant should in 
turn be entitled to an equitable remedy, the plaintiff took nothing by his 
bill for specific performance. This remedy must have existed when the 
contract was made. Subsequent accrual of it to the defendant did not 
add the requisite mutuality;? subsequent loss of it to him, even by act 
of God,’ much less by his own laches,‘ did not remove it. Two classes 
of exceptions were allowed. It was an answer to the plea that the plaintiff, 
though not so compellable in equity, had performed in full ;® likewise, that 
he had elected to proceed with a contract voidable at his option.* =Thought- 
ful courts have in part demolished these artificial rules. Mutuality of 
equitable remedy is no longer generally demanded,’ nor need it exist at 
the time of the bargain.® A recent federal decision, however, restates the 
former of these discredited doctrines. General Electric Co. v. Westing- 
house Electric Co., 144 Fed. Rep. 458 (Circ. Ct., N. D. N. Y.). 

In passing upon a bill for specific performance, certain considerations 
must commend themselves to the Chancellor. If the defendant has 
already had full performance, it no longer lies in his mouth to talk reme- 
dies. Further, if some remedy lie open to him, adequate either to assure 
him counter-performance or to compensate him on breach, he may not be 
heard to quibble over the precise form it shall take.’ Still less is it an 


1 Cooper v. Pena, 21 Cal. 403. 
2 Norris v. Fox, 45 Fed. Rep. 406. 
8 Stapilton v. Stapilton, 1 Atk. 2; Moore’s Admrs. v. Fitz Randolph, 6 Leigh (Va.) 
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x Eastern Counties Railway Co. v. Hawkes, 5 H. L. Cas. 331. 
5 Univ. of Des Moines v. Polk County Homestead & Trust Co., 87 Ia. 36. 
a re See Ames, Mutuality in Specific Performance, 3 Columbia L. Rev. I, and cases 
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answer that he was once remediless. Equity distinguishes between unfair, 
one-sided bargains, and fair, two-sided bargains which, because of wise pol- 
icy of law, one party may elect to repudiate. Equity refuses to aid the 
former, but she would be untrue to herself if she made a preliminary dis- 
ability in the latter, removable by election to proceed, pretext for staying her 
hand. Although all this is now generally well settled, confusion still arises 
from failure to distinguish from true lack of mutuality defenses grounded 
on the unfair consequences of specific performance. In granting the plain- 


' tiff the largest measure of equitable relief courts must look at the situation 
_ which a decree will create. It must not be such as to prejudice the 


defendant’s chances of obtaining his equivalent. A ball-player must not be 
enjoined from playing on another team if, upon his later repentance and his 
manager’s refusal again to employ him, he may find the decree has lost him 
his market. That the plaintiff in such cases takes nothing by his bill is due, 
not to the like-for-like doctrine of the old law, but to the unfair conse- 
quences to the defendant’s position that might flow from the decree. 

Some contracts, however, from: their nature admit on one side of ade- 
quate remedy at law or in equity, but not on the other, as in the case of 
an agreement to supply a peculiar chemical compound.’ Nothing short of 
voluntary performance can cure the inherent infirmity of one party’s posi- 
tion. But here it is argued that if specific performance to the plaintiff work 
no prejudice to the defendant’s position, involve neither payment of consid- 
eration without security for the equivalent nor forfeiture of market, the 
defendant’s plight must not restrain the chancellor. The bargain is of his 
own seeking. The decree will not add to his sorrows. Performance, though 
specifically decreed to the plaintiff, will be pari passu. Self-help will bar 
forfeiture, for if ever the plaintiff cease to perform, the defendant will be 
instantly discharged from operation of the decree. It is submitted that this 
is the true case of lack of mutuality of remedy. The machinery of equity 
is here working a real preference by giving the plaintiff the whip-hand. At 
pleasure he can drive on the bargain or elect to halt. The defendant’s 
initiative is paralyzed. He must take his cue from the caprice of the plaintiff 
and damages at law cannot satisfy. It would seem that along with the 
non-weakening of the defendant’s position there should also exist some com- 
pelling policy of public welfare to incline equity to increase this inequality 
between the parties by granting specific performance to the plaintiff. 


“ Due Process or Law” In STATUTORY REMEDIES AGAINST UNINCORPO- 
RATED ASSOCIATIONS. — The inconvenience under modern business condi- 
tions of the common law doctrine that an unincorporated association, being 
merely a large partnership, can sue and be sued only in the names of all its 
individual members has led to much legislation altering more or less the 
common law procedure.’ Some statutes provide for suits against associa- 
tions (or partnerships) in the associate names, service of process on the 
officers or other associates, and judgments binding the associate property, 


® Hills v. Croll, 2 Phill. 60. 


10 On this ground are most vulnerable such cases as Lumley v. Wagner, 1 De G. M. 
& G. 604, allowing specific performance of negative provisions collateral to affirmative 
contracts themselves unenforcible in equity. 


1 See Dicey, Parties, 148, 266. 
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but only those members individually who have been personally served.? 
These enactments seem unquestionably valid.* A few states, however, 
have statutes similar, but providing for judgments binding individually 
even those members not personally served.* Such a statute in Vermont 
was recently held not violative of the fourteenth amendment to the federal 
Constitution as involving the taking of property without due process of law. 
Patch Mfg. Co. v. Capeless, 63 Atl. Rep. 938. 

In reaching this decision, the court lays stress, first, upon the analogy of 
the valid statutory liability of individual stockholders in corporations for 
corporate debts ; and, secondly, upon the argument that the members of the 
association, in becoming such, impliedly contracted with reference to the 
statute and are bound by its provisions. The reasoning seems of doubt- 
ful validity. The statutory liability of stockholders in corporations is 
really assumed by them as one of the conditions upon which they will be 
created a corporate body at the will of the state.® But the statutory lia- 
bility of members of unincorporated associations is plainly not a voluntary 
sacrifice to gain a legislative gift of associate powers.® ‘The latter is 
the result of the exercise of general legislative powers ; while the former 
always arises from the express provisions of a particular charter, or from 
provisions impliedly interpolated in all charters.’ Furthermore, while the 
date of the formation of the association in question does not appear, yet the 
statute plainly applies as well to associations already formed as to future 
ones. How, then, could the members of those associations formed prior 
to the enactment, ‘‘in becoming such, impliedly contract with reference 
to” statutory provisions perhaps not yet dreamed of ? 

Although these reasons fail to support the decision, yet, when the pre- 
vious liabilities of members of unincorporated associations are considered, 
the enactment in question seems to involve no taking of property without 
due process of law. The members of such bodies when properly served 
with process have always been liable individually for the associate debts.° 
Under the statute these liabilities are not at all increased. There has been 
merely a change in procedure, in the form of remedy. But the fourteenth 
amendment does not restrict “ the power of a state to determine by what 
process legal rights may be asserted or legal obligations be enforced, 
provided the method of procedure adopted for these purposes gives reason- 
able notice and affords fair opportunity to be heard before the issues are 
decided.” ° Personal notice or service is not indispensable to “ due pro- 
cess of law.” "4 ‘The question then resolves itself to this: does the service 
of process on the officers of an unincorporated association give the other 
members reasonable opportunity to defend? Since the officers qre really 
agents of each of the members in transacting associate business, service of 
process on the officers as agents may well be considered reasonable notice 


2 Tex. Rev. Stat. 1895, § 1224; Minn. L. Rev. 1905, § 4068. 
Sugg v. Thornton. U. S. 524; Gale 45 Minn. 357. 

# Vt. Stat. 1894, §§ 1099, 1183 ; S. C. Civ. Code, 1902, §§ 2229-2231. " 

5 See Whitman v. Oxford, etc., Bank, 176 U. S. 559; also Mor., Private Corp., 2 ed, 


§§ 870. 
Se Mor., Private Corp., 2 ed., §§ 8, 
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T See Barton, etc., Bank v. Atkins, 72 Vt. ; Hampson v. Weare, 4 Ia. 1 
8 Vt. L. 1882, No. 71, 
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to bind their principals, the other members. Besides, the members may 
easily provide for making the official knowledge of their officers their own. - 
Certainly actual notice to each individual of hostile legal proceedings seems 
as sure here as in the common instances of service by publication and 
substituted service ; yet the constitutionality of both these methods of serv- 
ing process has often been upheld."* While the present decision seems 
the first on the exact point at issue, a similar result has been reached in the 
case of joint debtors ;** and the modern commercial instinct would surely 
tend towards the decision of the Vermont court. 


RECOVERY AGAINST A FRAUDULENT DEFENDANT IN A SUIT BETWEEN 
PaRTIES TO AN ILLEGAL ConTRACT. — As a general rule, parties to an illegal 
contract cannot maintain a suit either to enforce the contract or recover 
damages for its non-performance ; or to recover money or property trans- 
ferred to the defendant in accordance with its terms.’ Certain exceptions 
to this rule, which do not depend upon the circumstances under which the 
illegal contract was made, but upon its very nature, concern this discussion 
but little and will be mentioned only for the sake of clearness. They are, 
roughly, cases where it is thought that public policy is best served by allow- 
ing recovery to one party who is deemed less in fault. Instances are 
cases of marriage brokerage,? and of statutes declaring certain contracts 
illegal, but imposing a penalty upon one party only.* 

Turning now from cases where recovery if allowed depends upon the 
nature of the illegal contract, let us consider the cases where recovery is 
allowed in the particular suit before the court on account of the peculiar 
circumstances under which the illegal contract was formed, though apart 
from such circumstances no recovery would be allowed. Recovery may be 
had where the defendant occupied such a position that the plaintiff was 
accustomed to, and did, rely upon the defendant’s judgment rather than 
upon his own, as in the cases of guardian and ward,‘ and attorney and 
client.6 But even if there be such a relation, if the plaintiff acted upon his 
own judgment, he cannot recover. The question now arises whether we 
shall allow recovery where, without there being any such relation, the de- 
fendant has been guilty of fraud in inducing the plaintiff to enter into the 
contract or of fraud in the performance of it, though the plaintiff had full 
knowledge of the illegality. It will be seen that this is not a case analogous 
to the preceding established exception, for that must be based upon a theory 
of the plaintiffs lack of responsibility for the illegal contract, while in this case 
there can be no question on that score. The sole question raised here is 
whether or not the defendant’s additional guilt can give basis for recovery by 
the plaintiff. But in no case, whether defendant was fraudulent or not, was 
there any question as to his liability, the fatal objection being as to the plain- 


12 Mason v. Messenger, t7 Ia. 261 ; Continental, etc., Bank v. Thurber, 74 Hun 632; 


aff. 43 N. Y. 648. 

18 Harker wv. Brink, 24 N. J. Law 3 
1 Stewart v. Thayer, 170 Mass. § 
2 Duval v. Wellman, 124 N. Y. 156. 
8 Smart v. White, 73 Me. 332; Tracy v. Talmage, 14 N. Y. 162. 
¢ Hatch v. Hatch, 9 Ves. MS ; of. Boyd uv. De la Montagnie, 73 N. Y. 498. 
5 Ford v. Harrington, 16 N. Y. 28 
® Roman v. Mali, 42 Md. 513. 
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tiff’s inability to recover, in view. of his own misconduct. And the plaintiff’s 
misconduct is equally grave in the presence or absence of fraud in the 
defendant.’ 

In a recent case, however, the Supreme Court of Missouri held that the 
plaintiff could recover under such circumstances on the ground of public 
policy. Hobbs v. Boatright, 93 S. W. Rep. 934.6 This is in accord with 
a considerable body, possibly the majority, of decisions,® the cases being 
nearly evenly divided. In this case the recovery was in tort, for fraud and 
deceit. But as the cause of action arises only through the existence of, and 
the plaintiff's participation in, the illegal contract, it seems that the plaintiff 
should on principle be barred in tort as well as in contract or quasi-contract. 
The cases, too, make no distinction in result between the two forms of action. 
The argument of the court, that on public policy recovery by the plaintiff 
is desirable, in spite of the plaintiff's wrongdoing, on account of the unusual 
guilt of the defendants, seems to be open to objection. It would seem 
better for the court to refuse to interfere in illegal contracts, once entered 
into by a plaintiff fully responsible for his wrongdoing, than to protect such a 
plaintiff and thus to encourage the belief that people may enter into illegal 
contracts and transactions secure in the knowledge that the law will protect 
them from all fraud. It is not the office of the law to guarantee to the 
gambler a square deal. The illegal contract should be outlawed in its en- 
tirety, and no rights allowed to issue from it in any way, in order to discourage 
all from entering upon it. The courts are naturally anxious to punish the 
unscrupulous defendant in these cases, but that should be left to the criminal 
law. 


CONSTRUCTION OF STATUTES AFFECTING THE CONSTITUTIONAL PRIVILEGE 
AGAINST SELF-CRIMINATION. — This question of statutory construction has 
been raised by a group of recent important decisions. United States v. 
Armour & Co., 142 Fed. Rep. 808 (Dist. Ct., N. D. Ill.) ; State v. Mur- 
phy, 107 N. W. Rep. 470 (Wis.) ; Rudolph v. State, 107 N. W. Rep. 466 
(Wis.). The statute involved in the federal case was the Act of Feb. 11, 
1893,' providing that ‘ no person shall be excused from testifying . . . before 
the Interstate Commerce Commission . . . on the ground that the testimony 
. tend to incriminate him... . But no person shall be prosecuted 
+++ On account of any transaction, matter or thing concerning which he 
may testify .. . before said Commission” ; and in the other cases a state 
duplicate of that statute was under consideration.*? The federal statute was 
enacted by Congress in deference to a decision of the Supreme Court in 
Counselman v. Hitchcock * holding a prior immunity statute (providing 
merely that evidence exacted from a witness should not be used against 
him) unconstitutional, as infringing the fifth amendment to the Constitution, 
since it did not protect the witness from the indirect use of his testimony 


7 Abbe v. Marr, 14 Cal. 210; Kitchen v. Greenabaum, 61 Mo. 110. 
8 In this case the plaintiff was himself fraudulent, yet recovered on the ground of 
atts v. en, 43 U. 5S. 376; Webb v. chi . (N.C. ‘ontra, 
Abbe v. Marr, supra ; Kitchen v. Greenabaum, supra. ’ + 
1 27 Stat. at L. 443, c. 83. 
2 Wis. L. 1901, p. 106, c. 85. 
142 U.S. 547. 
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| There are dicta in numerous cases to the effect that under this statute 
ih the act of testifying wipes out the offense completely as far as concerns 
tt the witness,‘ affording an immunity even broader than that provided by the 
Constitution, which merely provides against incriminating testimony given 
under compulsion; but never before, apparently, has the question been 
directly involved in a decision. In the federal case under consideration 
al Judge Humphrey repeats the sweeping dicta of previous cases, contending 
iy for the immunity even where the witness was under no compulsion ° and 
fii - when his testimony was not self-criminatory, and refuses to sustain the 
prosecution. In the two Wisconsin cases the prosecution is supported on 
the ground that the immunity statute was intended to be only an equivalent 
for the fifth amendment, and therefore should be confined to cases of in- 
ii criminating evidence obtained by compulsion. 

_ Judge Humphrey’s conclusions are the result of a literal application of the 
oi language of the statute, together with an assumption that the primary object 
ol of Congress in its enactment was to obtain information as a basis for regula- 
it tive legislation rather than for purposes of prosecution. However this last 

i may be, a consideration of the line of statutes culminating in that of 1893 
i indicates that the primary object of Congress was simply to provide an im- 

munity sufficient to satisfy the constitutional requirements as laid down by 

the supreme court in Counselman v. Hitchcock. Now, although this case 

does contain statements to the effect that, in order to be constitutional, an im- 

munity clause must protect the witness from any subsequent prosecution, 

Bi} these statements seem to have been made in contemplation of a witness 

3 offering self-criminating testimony under compulsion. Moreover, in the 

i statute itself, though the words actually granting the immunity from prose- 
cution are without qualification, they immediately follow the provision that 

| the witness shall not be excused from testifying (thus implying compulsion), 

2 | on the ground that such testimony may tend to criminate him. There is 
[| warrant, therefore, for the contention, in one of the Wisconsin cases, that 

il the clause granting immunity should be read as qualified by the conditions 

. | of compulsion and self-crimination.® Finally, if the replies of the witness 

| not only lack all self-criminatory character, but are in addition merely nega- 

| tive in effect, there is authority for the contention that they do not form 
i testimony at all, thus not falling within the literal statutory requirements ; ’ 

o | and in any event the result of granting immunity in such cases would be 

of so clearly contrary to the spirit of the enactment as to justify a different 

construction.® 


Conspiracy TO Commit A CrIME REQUIRING PLURALITY ACTORS. — 
When the concurrence of two persons is necessary for the commission of a 
crime, — bigamy or adultery, for example, — the agreement to commit the 
| | crime is said to form part of the crime itself and not an independent con- 
q spiracy.* In such a case combination, which is the gist of conspiracy, is 


See Brown vw. Walker, 161 U. S. 591. 
| ~ See People v. Sharp, 107 N. Y. 427, accord. 

A | 7< United States v. Price, 96 Fed. Rep. 960. 

7 Edwards, 58 Ia. 431: 

8 Church of her Holy Trinity v. United States, 143 U. S. 457. 
1 Shannon v. Commonwealth, 14 Pa. St. 226; Miles v. State, 58 Ala. 390; see 
2 Whart., Crim. L., 10 ed., § 1339. : 
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not in aggravation of the offense, but essential to it; and doubtless, there- 
fore, such an agreement, plus an act in furtherance of the crime, would 

constitute a mere attempt.? The most recent application of this principle’ 
was to the giving and taking of a rebate. United States v. Guilford et als., 

38 Chi. Leg. N. 411 (Dist. Ct., S. D. N. Y.). In this case an indictment 

was brought under a federal statute* which provided that if two or more 

persons conspired to commit an offense against the United States, and if 

one or more of the parties did any act to effect the object of the conspiracy, 

all of the parties should be liable to fine, imprisonment, or both. The 

defendants had not only agreed to give and take rebates, but had actually 

given and taken rebates, an offense against the United States punishable 

only by fine at the time the defendants committed it.* 

The agreement between the giver and the taker of a rebate, since eoncert 
of action between these two is indispensable to the commission of the offense 
of rebating, may be admitted not to constitute an independent conspiracy ; 
but from this the conclusion does not follow that an agreement between 
three takers and two givers, as in this case, is not a conspiracy ; and still 
less does this follow when to these five persons are added two more, who 
were go-betweens and agents both for the receivers of the rebates and for 
certain outsiders who shared in the benefits of the transaction. To hold, 
as the court does, that the agreement between these seven men was not a 
conspiracy, seems an extreme application of the principle which has been 
adduced from the idea of plurality of actors. The understanding between 
one giver and another, between one receiver and another, and between all 
of these and the two agents, is not that sort of agreement which simply 
makes possible the act of giving and taking, but is a complete, independent, 
and formidable conspiracy. The court relies somewhat on the fact that only 
the givers and the receivers of the rebate were indicted ; but the prosecution 
is not bound to indict all the conspirators, nor any particular conspirator.® 
The court objects also that under this indictment the defendants are liable 
to imprisonment, whereas Congress has provided for the imposition of only 
a fine for the actual giving and taking of rebates. But the prosecution was 
for the distinct offense of conspiracy, not for the crime which was the object 
of the conspiracy; and, under the same statute, certain conspirators who 
failed to accomplish the purpose of their combination have been held liable 
to punishment more severe than could have been inflicted had they com- 
mitted the contemplated crime and been indicted therefor. The defendants 
in the principal case ought not to be better off because they have accom- 
plished their object. Further, no question of merger can arise here, because, 
whatever may be said for the doctrine of merger where the conspiracy is a 
misdemeanor and the object thereof is a felony, that doctrine has no appli- 
cation to this case where both are misdemeanors.’* Nor does it seem that the 
language of the Elkins’ Act * — which made it unlawful for any person or cor- 
poration to offer, grant, or give, or to solicit, accept, or receive any rebate — 
will warrant a construction that prevents the agreement of the seven persons 
involved in this case from being indicted and punished as a conspiracy.® 


2 Cf. 2 Bish., Crim. L., 8 ed., § 184, . 4. 

8 ws Rev. Stat., § 5440; 1 U. S. Rev. Stat. Supp. 264. 
4 U.S. Stat. at L. 847, Elkins’ Act. 

5 Heine v, Commonwealth, 91 Pa. St. 145. 

6 Clune v. United States, 159 U. S. 590. 

7 Berkowitz v. United States, 93 Fed. Rep. 452. 

8 United States v. Thomas ef a/., 145 Fed. Rep. 74. 
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INFANT ENJOINED FROM BREACH OF CoNnTRACT. — It has long been the 
3 general rule that an infant’s contracts are voidable at his election.' The 
| courts give him this privilege to protect him from the improvidence and 
a lack of judgment usually ascribed to youth. Where the contract is entirely 
t| executory the rule is easy of application, for the adult loses nothing but his 
ii contract right. But where the contract is wholly executed we face a new 
ia situation. There are in this class of cases two considerations: first, the 
I policy of the law to protect the inexperience of the infant; and, secondly, 
to make him conform to the principles of common honesty.? Hence it is 
: everywhere agreed that if the infant still has the consideration in specie, he 
ia must return it in order to disaffirm.? Where, however, the infant has dis- 
posed of or spent the consideration, the authorities are not in accord. The 
a _view of the decided majority is that the infant still retains his right to dis- 
| affirm without being responsible for the dissipated consideration.* The rule 
is the same in equity as at law,® and the trend of modern authority is toward 
the majority view. It is submitted that this view is the better, for other- 
wise we should make the very improvidence from which we seek to protect 
the infant the reason for holding him to his contract. 

| If the contract, however, is executed only on the part of the adult, it ma: 
i well be doubted if, even in the jurisdictions where the minority rule is hel 
it : the infant would be compelled to complete his contract though he has dis- 
i posed of the consideration. Their rule has always been applied to wholly 
ii executed contracts where the infant, as the active party, seeks the return of 
a his consideration, and they have made him do justice when seeking to avail 
| himself of his right to disaffirm and recover. But the doctrine of an infant’s 
a right to refuse to carry out his contracts is too fundamental and well estab- 


| lished in the law for it to be maintained that in case he has spent the con- 
sideration he must complete his executory contract.® 
What has been said with regard to the cases where the infant has dis- 
posed of the consideration is equally applicable to the cases where he re- 
tains it, but it is of such a character that he cannot return it. No real 
difference can be seen between them.’? Therefore it seems logically inde- 
fensible for a court to enjoin an infant from soliciting the trade of his late 
; employer's customers where by the contract of service he had expressly 
agreed not to do so during a certain period after the cessation of employ- 
| ment. Yet a recent New York case, decided by the Appellate Division of 
| the Supreme Court, following the English authorities,® has held to the con- 
b trary. Mutual Milk and Cream Co.v. Prigge, 112 App. Div. 652. The 
it decision cannot even be supported on the ground that the infant could have 
| : ' been enjoined independently of contract, for it is well settled that a servant 
| may, in the absence of a contract to the contrary, set up in the line of busi- 
ness of his late employer and solicit the trade of the latter’s customers, whose 
good will he has secured Jona fide in the course of and during his service.° 


1 Gaffney v. Hayden, 110 Mass. 137. 
A 2 See Johnson v. Ins. Co., 56 Minn. 365. 
Hig Dickerson v. Gordon, N. Y. Supp. 
* Price v, Furman, 27 Vt. 268; New York Building Loan Banking Co. v. Fisher, 

23. Y. App. Div. 363. Contra, Johnson v. Life Ins. Co., supra ; Valentini v. Canali, 
L. R. 24 Q. B. 166. 
i 5 Eureka Co. v. Edwards, 71 Ala. 248. 
it 7 6 Walsh v. Young, 110 Mass. 396; cf Breed vw. Judd, 1 Gray (Mass.) 455. 
7 Allen v. Lardner, 78 Hun (N. Y.) 603. 

8 Evans v. Ware, [x892] 3 Ch. 502; see also De Francesco v. Barnum, 43 Ch. D. 165. 
® Irish v. Irish, 40 Ch. D. 49; see also Robb v. Green, [1895] 2 Q. B. 1, 13. 
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AGENCY — UNDISCLOSED PRINCIPAL’S RIGHTS AND LIABILITIES WITH RE- 
SPECT TO THIRD PERSONS — UNDISCLOSED PRINCIPAL SURETY ON AGENT’S 
Norte. — The defendant through her agent sought to borrow money from the 
plaintiff. The latter lent the money, but only after securing the signature of the 
defendant as surety on the note given as collateral by the agent. The plaintiff 
acted in ignorance of the fact that the loan was secured for the defendant. The 
note was not protested at maturity, and the plaintiff sought to recover against 
the defendant as undisclosed principal. He/d, that the plaintiff cannot recover. 
Two judges dissented. Brown v. Lanpher, 35 N. Y. L. J. 1651 (N. Y., Sup. 
Ct., App. Div., July, 1906). 

Though the defendant was not liable on the note, it seems that he should have 
been held in assumpsit, which was the nature of the count in this case. Pentz 
v. Stanton, 10 Wend. (N. Y.) 271. The court based its decision to the contrary 
on the ground that the defendant “ was not an undisclosed principal,’’ but ** an 
open, declared, and active participant in the transaction.” This seems to be a 
misconception of the true principle underlying the rule as to the liability of an 
undisclosed principal, which, it is conceived, is that the third party has in all 
cases a right to choose whether or not he shall hold the principal liable. This 
choice is ordinarily made at the time of entering into the contract, but as it 
is clear that there cannot be any election as to holding the principal when he is 
undisclosed, the rule results that in such case the third party may make his 
election at any time subsequent to the discovery of the principal. Zhomson v. 
Davenport, 9 B. & C. 78. The fact that in this case the er took part in 
the transaction as surety should have no effect to destroy his liability as having 
been an undisclosed principal, for since the fact of the agency was unknown to 
the third party, he could have made no choice not to hold the principal. See 
Railton v. Hodgson, 4 Taunt. 576 x. (a). 


BANKRUPTCY — EXEMPTIONS — LIFE-INSURANCE Po.icy. — The National 
Bankruptcy Act allows a bankrupt who holds an insurance policy which has 
-“a cash surrender value” to pay such value to the trustee in bankruptcy and 
hold the policy henceforth free from creditors. NAT. BANKR. ACT, § 70 a (5). 
A bankrupt held three tontine policies which did not expressly give the holder 
a right to a cash surrender value, but it was the invariable custom of the insur- 
ance company to allow such an option on policies of that kind. He/d, revers- 
ing the Circuit Court, that the bankrupt might retain the policy. Jn re Mertens, 
142 Fed. Rep. 445 (C. C. A., Second Circ.). 
For a discussion of the principles see 19 Harv. L. REv. 377, suggesting this 
rule and criticising cases contra. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— TRUSTEE IN BANK- 
RUPTCY NOT EQUIVALENT TO JUDGMENT CREDITOR. — The appellant sold 
machinery to a corporation of which the respondent was trustee in bankruptcy 
on a conditional sale contract without filing the contract as required by a 
statute of Ohio to make it good against creditors. The machinery was installed 
in the corporation’s factory. Held, that, adopting the Ohio court’s interpretation 
that an unfiled contract of conditional sale is void as to only those creditors 
who have fastened upon the property 5! some specific lien, this conditional 
sale is valid as against the trustee. York Manufacturing Co. v. Cassell, 
201 U.S. 344. 

This decision, the first on this exact point since the passage of the Bankruptcy 
Act of 1898, is based chiefly on the grounds that the trustee in bankruptcy stands 
merely in the bankrupt’s shoes. Apparently no notice was taken of § 67a, provid- 
ing that “Claims which for want of record or for other reasons would not have 
been valid liens as against the claims of the creditors of the bankrupt shall not be 
liens against his estate.” U.S. Comp. STAT. 1901, > 3449. The decision of the 
lower court, hereby reversed, and another Circuit Court of Appeals case present 
what is perhaps a better view. York Manufacturing Co. v. Cassell, 135 Fed. 
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Rep. 52; Jn re Pekin Plow Co., 112 Fed. Rep. 308; see Ju re Thorp, 130 Fed. 
Rep. 371. The institution of proceedings in bankruptcy amounts to an effectual 
sequestration for the benefit of creditors of all the property of the bankrupt 
which might have been seized by the creditors. Therefore, when such proceed- 
ings have been instituted, there would seem to be the effectual seizure required 
by the interpretation of the Ohio statute. For further discussion of the general 
question, see 16 Harv. L. REv. 370. 


BANKRUPTCY — PROVABLE CLAIMS — ANTICIPATORY BREACH OF Con- 
TRACT. — The petitioner, who had made a contract to deliver supplies over five 
years following, claimed that the other party’s adjudication in bankruptcy by 
involuntary proceedings constituted a breach of the contract, and wished to be 
allowed to prove his damages against the estate. The trustees in bankruptcy had 
elected not to carry out the contract. He/d, that adjudication in bankruptcy is 
not equivalent to a refusal of the bankrupt to perform or to permanent disability 
to perform, and that therefore no debt exists provable against the estate. J re 
Imperial Brewing Co., 143 Fed. Rep. 579 (Dist. Ct., W. D. Mo.). 

By the Bankruptcy Act of 1898 the provability of a claim depends upon its 
status at the time the petition is filed. U. $. Comp. STAT. 1901, p. 3447. 
When insolvency occurs, the assignee or trustee in bankruptcy has a right to 
fulfill any of the contracts of the bankrupt. Cf Brassel v. Troxel, 68 Ill. App. 
131. But in this case the trustee had not elected to fulfill the contract. By the 
ordinary doctrine of anticipatory breach, if the vendee refuses to perform, or 
disables himself from performing the contract, a breach is thereby committed, 
and he is immediately liable for damages on the whole contract. Roehm v. 
Horst, 178 U.S. 1. hen the creditor elects to treat bankruptcy as a breach, 
as he has done in the present case by offering to prove his claim, and the trustee 
does not exercise his election to go on, the adjudication should be equivalent 
to repudiation or self-disablement, and the debt, thereupon a present liability, 
should be provable against the wr estate. Jn re Pettingill, 137 Fed. 
Rep. 143. The court seems unwisely to limit the logical extension of the theory 
of anticipatory breach. 


' CARRIERS — LIMITATION OF LIABILITY — LIABILITY TO ADMINISTRATOR 
OF ONE WHO HAS WAIVED HIS RIGHTS AGAINST CARRIER. — In consideration 
of reduced charges, the deceased agreed that the railroad should not be liable 
for any damage to him or his goods due to its negligence. The New York 
Code allows the administrator an action for death when the deceased could 
have recovered for the injury had it not proved fatal. e/d, that, under this 
statute, the administrator may recover from the carrier for the death caused 
by its negligence. Hodge v. Rutland Rd. Co, 112 N. Y. App. Div. 142. 

‘ By this decision New York adopts the prevailing rule. See 13 Harv. L. 
REV. 309; 17 tid. 491. 


CARRIERS — NEGLIGENT DELAY — ACT oF Gop. —A connecting carrier, 
in spite of continued explicit warnings from the U. S. Weather Bureau, negli- 
gently detained goods at a station until they were overtaken by a flood. Held, 
Pee oe Ba carrier is liable. Wabash R. Co. v. Sharpe, 107 N. W. Rep. 
758 (Neb.). 

There is some conflict of authority as to whether or not unnecessary delay on 
the part of a carrier, without other negligence, consequent upon which is the 
destruction of goods in transit by act of God, renders the carrier liable. The 
better view would seem to be that mere nonfeasance is in such cases too remote 
a condition to be regarded as part of the legal cause of the damage. Morrison 
v. Davis, 20 Pa. St. 171, approved in Denny v. N. Y.C. R. Co., 13 Gray (Mass.) 
481; contra, Read v. Spaulding, 30 N. Y. 630. But the decision in the prin- 
cipal case is clearly correct, since the negligent delay was here not a mere ante- 
cedent condition of the loss, but a present co-operating cause, continuing up to 
the time of thedisaster. Moreover, a flood against which, by reason of previous 
warning, provision could have been made in ample time would not seem to fall 
within any proper definition of an act of God. See further, 10 Harv. L. REv. 
310. 
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CARRIERS — PERSONAL INJURIES TO PASSENGERS — UNSAFE APPROACHES 
To STATIONS.— The plaintiff received personal injuries through the openl 
defective condition of a stairway indicated and constantly used as an approac 
to the defendant’s station. This stairway, the majority of the court assumed, 
was owned and maintained by the city. There were other suitable approaches 
to the station. He/d, that the defendant is liable. Schlessinger v. Manhattan 
Ry. Co., 98 N. Y. Supp. 840. 

It is the duty of a railroad company to use proper care that safe means of 
access to and from its stations be provided for the use of passengers. Un- 
doubtedly, therefore, the company is liable for personal injuries resulting from 
defective passageways Pee aa maintained by it on its own premises. 
Furthermore the same liability has been imposed for defective approaches, 
apparently open to use by-passengers, both when they are on the railroad’s 
premises but maintained by other parties, and when they are on another’s 
premises but maintained by the railroad. Del., etc., R. R. Co. v. Trautwein, 52 
N. J. Law 169; Zodin v. Portland, etc., R. R. Co., §9 Me. 183. The present 
decision with two somewhat similar adjudications tends to show that the carrier 
would generally be held liable, although the defective approach was owned and 
maintained by another and on another’s premises. See Cotant v. Boone, etc., Ry. 
Co., 125 Ia. 46; Gulf, etc., Ry. Co. v. Glenk, 9 Tex. Civ. App. 599, 606. Here, 
however, the liability cannot well be for the defective condition of the approach 
itself, for the railroad company had no legal right to make repairs on another’s 
property. The railroad’s wrong — lay in not guarding its own premises so 
that passengers would not reasonably be led to use the dangerous passages 
therefrom. Cf Burgess v. Great Western Ry. Co., 6 C. B. (N. S.) 923- 


CHARITIES AND TRUSTS FOR CHARITABLE USES— WHAT CONSTITUTE 
CHARITIES. — TRUST FOR PATRIOTIC PURPOSES. — A testatrix by her will left 
certain funds to be invested by specified trustees, and directed that a part of the 
income be given annually to the ringers for the time being of the parish church, 
who should ring a peal of bells on every May 29 in commemoration of the 
happy restoration of the monarchy to England. e/d, that the provision is a 
valid charitable gift. Jn re PardeodcLanghile v. Atty-General, 22 T. L. R. 
452 (Eng., Ch. D., Apr. 10, 1906). 

Under the broad definition given to the term “charitable trusts” by the courts 
at the present day, the present case is undoubtedly correct. Webb v. Oldfield, 
[1898] 1 Ir. Ch. 431. The term covers not only such objects as would be under- 
stood by it in its popular sense, but also anything which tends to benefit a 
number of people by bringing their minds or hearts under the influence of edu- 
cation and religion, lessening public burdens, or by conducing to their social 
betterment. Garrison v. Little, 75 Ill. App. 402. Accordingly, gifts in trust 
for anti-vivisection societies, temperance societies, vegetarian societies, societies 
for studying and curing diseases of animals useful to man, and the like, as 
well as gifts for strictly educational or religious purposes, have been upheld as 
charitable trusts. J re Foveaux, [1895] 2 Ch. 501; Harrington v. Pier, 105 
Wis. 485; Webb v. Oldfield, supra ; University of London v. Yarrow, De G. 
& J. 72. A patriotic trust, as in the principal case, can be supported either 
as cdoeaiioel for it instructs and reminds the people of their history, or as one 
for social betterment, since it brings the people to a greater realization of their 
duty to their country and their neighbor. In either aspect, it is a valid charitable 
trust. Sargent v. Cornish, 54 N. H. 18. 


ConFLict oF Laws — EFFECT OF CONTRACTS — DAMAGES RECOVERABLE 
FOR BREACH IN DIFFERENT STATE.— A telegraph message sent in Indiana 
to the plaintiff in Kentucky was delayed in Indiana, with the result that the 
plaintiff suffered mentally through the delay in or ge He sued in Kentucky, 
and obtained judgment. The appealed. that the defendant’s 
liability is governed by the law of Kentucky. Western Union Telegraph Co. v. 
Lacer, 93 S. W. Rep. 34 (Ky-). 

For a case allow’ng recovery in the state in which the message was sent, and 
for a discussion of the principles involved, see 17 Harv. REV. 354- 
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CONFLICT OF LAWS — TESTAMENTARY SUCCESSION — EFFECT OF WILLS 
Act ON WILL OF ENGLISHWOMAN MARRYING SCOTCHMAN. — The English 
Wills Act of 1837 provides that “every will made by a man or woman shall 
be revoked by his or her marriage.” This act does not apply to Scotland. 
An Englishwoman after having made her will married a domiciled Scotchman. 
After they had lived in Scotland some time, she died. e/d, that the will is 
not revoked, since by her marriage the testatrix became Scotch, so that the 
Wills Act did not apply to her. Westerman v. Schwab, 43 Sc. L. Rep. 161. 

The exact point raised by this case has apparently never before been adjudi- 
cated. The principal argument in favor of revocation seems to have been that 
the English Wills Act has the effect of reading into every person’s will a clause 
that the will should be revoked before marriage. It has been held, however, 
that if a Frenchwoman marries a domiciled Englishman, her will, on which the 
English act would have no effect when made, is revoked by marriage. See 
Jn re Martin, [1900] P. 211. This would seem to show that the act operates 
not because of any tacit condition annexed to the will, but directly at the time 
of the marriage. Following this interpretation of the act, the court decided 
the case on the general principle that the civil effect of the marriage should 
_ be determined by the law of the matrimonial domicile, which is usually the 
domicile of the husband. See Mason v. Homer, 105 Mass. 116. It is well 
settled that the distribution of personal effects as between wife and husband, 
when of different jurisdictions, falls within this rule. Mason v. Fuller, 36 Conn. 
160. The adoption of this principle offers a further means of harmonizing the 
principal case with the case cited above, where the effect of the marriage was to 
revoke the instrument. See Jn re Martin, supra. 


CONSPIRACY — CRIMINAL LIABILITY — CONSPIRACY TO COMMIT CRIME 
REQUIRING PLURALITY OF AcToRS.— An indictment charged that the four 
defendants — of whom two were members of a Detroit company and two traffic 
managers of a railroad doing an interstate business, — a member of the Detroit 
company, since deceased, and others to the jurors unknown, had conspired with 
one another and with two persons who acted as agents both for the Detroit 
company and for two New York corporations, to procure the railroad to give 
rebates on sugar shipped by the New York corporations to the Detroit com- 
pany ; and alleged overt acts, culminating in the giving of rebates by the traffic 
managers to the two agents for the benefit of the Detroit company and the 
New York corporations, Hed, that there is no conspiracy. United States v. 


Guilford et als., 38 Chi. Leg. N. 411 (Dist. Ct, S. D. N. Y., July, 1906). See 
NOTES, p. 62. 


CONSPIRACY — CRIMINAL LIABILITY — DAMAGE TO PERSON IN HIs TRADE 
OR CALLING. — In accordance with an agreement of theatre managers to exclude 
the complainant, a dramatic critic, from their play-houses, he was refused ad- 

_ mission to certain performances and forcibly prevented from entering. e/d, 
that, under the Penal Code of New York, such agreement is not criminal unless 
the sole motive is to inflict harm. People v. Flynn, 100 N. Y. Supp. 31. 

The class of criminal conspiracies where there is contemplated, in the means 
or the end, no act which would be tortious or criminal if done by an individual, 
is hard to define. Many such conspiracies derive their criminality from the 
oe to the individual of the combined exercise of an imperfect right which 

would be comparatively harmless and therefore — by the hw when 
exercised bya single person. Smith v. People, 25 Ill. 17; Mifflin v. Com., 5 
Watts & S. (Pa.) 461. Even where the agreement is to do a thing perfectly law- 
ful for the individual, the combination may have such power for oppression as 
‘to be criminal. State v. Donaldson, 32 N. J. Law 151; Com. v. Carlisle, 
Bright. (Pa.) 36. Whether such agreements are criminal seems to depend on 
whether their purpose is justifiable. Combinations which work ruin to individ- 
uals in fair competition are clearly lawful, and so are peaceful strikes by work- 
men to secure an advance in their own wages. Mogul a Co. v. 
McGregor, L. R. 23 Q. B. 598; see Master Stevedores’ Assn. v. Walsh, 2 Daly 
(N.Y.) 1. But conspiracies to inflict wanton harm on an individual in his 
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trade or calling, whatever the means used, are criminal. King v. Eccles, 1 
Leach 274. The principal case can be supported, if at all, on the ground that 
the parties to the agreement were only taking necessary and reasonable steps to 
protect their business interests, and were therefore justified. 


CONSTITUTIONAL LAW— DUE PROCESS OF LAW — LEGISLATIVE REGULA- 
TION OF GAS RaTEs. — In a suit by a gas company to recover the price of gas 
furnished the city of New York the city set up the defense that the price was 
unreasonable, although less than the maximum rate fixed by the legislature. 
Held, that the statutory fixing of a maximum rate is equivalent to express legis- 
lative authority to charge up to that rate ; and that no constitutional right of 
the consumer is thereby impaired, even though the legislative rate is unreason- 
ably high. Brooklyn Union Gas Co. v. The City of New York, 35 N. Y. L. J. 
553 (N. Y., Sup. Ct.), 2 Dept., May 14, 1906. 

It has repeatedly been held that governmental regulation of the charges of 
public service corporations must not go so far as to force them to operate at no 
profit, since this would be in substance confiscation of their property without 
due process of law. Stone v. Farmers’ Loan and Trust Co., 116 U.S. 307; 
C.M. and St. P. R. Co. v. Minnesota, 134 U. S. 418. But the principal case 
is clearly right in holding that legislative authorization of unreasonably high rates 
does not work a corresponding confiscation of the consumer’s property. True, 
the consumer has the common law right to be charged only a reasonable price for~ 
the services or commodities of a corporation affected with a public interest. 
Aldnutt v. Lnglis, 12 East 527. But he has no property, no vested interest, in 
this or any.other rule of the common law. J/unn v. Jilinois, 94 U. S. 113. If 


_his expectation that in future he will secure such commodities at reasonable 


rates is destroyed by legislative alteration of the common law, he has suffered 
no loss of property without due process of law. He may refuse to buy, or he 
may petition the legislature to change the law. He has no remedy in the courts. 


CONSTITUTIONAL LAw — DUE PROCESS OF LAW — STATUTORY REME- 
DIES AGAINST UNINCORPORATED ASSOCIATIONS. — A statute allowing suits 
against unincorporated associations in the associate names, with process served 
merely upon certain of their officers, provided for judgments against the asso- 
ciations which should be binding upon all the members so that they might be 
held liable individually upon final process. e/d, that the statute is not in vio- 
lation of the fourteenth amendment to the Constitution of the United States 
as involving a — property without due process of law. Patch Mfg. Co. 
v. Capeless, 63 Atl. Rep. 938 (Vt.). See Notes, p. 58. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — FREEDOM OF CONTRACT. — 
Held, that § 171 a of the New York Penal Code making it a misdemeanor for 
an employer to require of an employee, as a condition of employment, that he 
shall not ae a labor union, is unconstitutional. Peoplev. Marcus,35 N.Y. L. J. 
839 (N. Y., Ct. App., May 25, 1906). 

‘or a discussion of the principles involved, see 19 HARV. L. REv. 368. 


CONSTRUCTIVE TRUST — MISCONDUCT BY NON-FIDUCIARIES — BANK RE- 
CEIVING TAX RECEIPTS ILLEGALLY DEPOSITED. — A county treasurer without 
legal authority deposited tax receipts in a private bank for collection, the bank 
knowing the treasurer’s lack of authority. The bank became insolvent. Hed, 
that the ee a preferred claim for the amount collected. Page County v. 
Rose, 106 N. W. Rep. 744 (Ia.). 

The ordinary relation arising on the deposit of money in a bank is that of 
debtor and creditor. Marine Bank v. Fulton Bank, 2 Wall. (U.S.) 252. It 
is well settled, however, that if a bank receives a deposit knowing of its insol- 
vency it holds the money as trustee. Wasson v. Hawkins, 59 Fed. Rep. 23 
The same rule should hold if a bank receives a deposit knowing that it has no 
right to do so. Merchants Nat. Bank v. School District, 94 Fed. Rep. 705; 
Board of Fire & Water Com. v. Wilkinson, 119 Mich. 655. In such cases 
the depositor can recover his whole deposit on the bank becoming insolvent, 
since the law presumes that no part of the trust fund is paid out so long as 
an amount equal to it remains inthe bank, Sherwood v. The Central Michi- 
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n Savings Bank, 103 Mich. 109; see 19 HARV. L. REv. 520. Since the bank 

ew that it had no legal right to make the collections, the present decision 
seems correct on the ground of a constructive trust. A dictum, however, that 
even if the receipt were justified the bank would be a trustee seems wrong; 
for if the bank received the money in ignorance of the rights of third parties 
the relation of debtor and creditor would then arise. ichardson v. New 
Orleans Debenture Redemption Co., 102 Fed. Rep. 780. 


CORPORATIONS — STOCKHOLDERS — INDIVIDUAL LIABILITY OF TRANS- 
FERRER OF STOCK OF INSOLVENT BANK.—A shareholder in a national 
bank after knowledge of its insolvency sold his stock to escape the statutory 
liability to assessment. More than two years later the bank failed, and the 
plaintiff as receiver brought suit to recover on the assessment. e/d, that the 
defendant is liable only to those parties who were creditors before he trans- 
ferred his stock. Three justices dissented. J/cDonaldv. Dewey, U.S. Sup. 
Ct., May 28, 1906. 

The rule limiting the liability of the transferrer to those persons who were 
creditors before the stock was transferred is a clear limitation of the general 
propositions of law made by the court in earlier cases. In those cases the 
statement was made that such a fraudulent transfer had no effect. Bowden 
v. Johnson, 107 U. S. 251; see Wat. Bank v. Case, 99 U. S. 628; Stuart v. 
* Hayden, 169 U. S.1. Although in two of the cases cited the statements were 
dicta, the rule of law was laid down as well established. The present decision 
does not purport to overthrow the Bowden case, but that is, in reality, its effect. 
The court contends that the requirement of the keeping of a correct list of 
shareholders is for the benefit of persons dealing with the bank, and that cred- | 
itors who contract do not look to former shareholders and should not have the 
benefit of their liability. The minority’s contention that the statute either im- 
poses liability up to the time of the bank’s failure or not at all, seems hard to 
answer. Even though the court’s conclusion be technically sound, which is 
doubtful, the result reached is unfortunate. 


EMINENT DOMAIN — COMPENSATION — STRUCTURE PLACED UPON LAND 
BEFORE CONDEMNATION. — A village before starting condemnation proceed- 
ings constructed a reservoir on the defendant’s land against his express command. 
Held, that the plaintiff must pay the defendant the market value of the land, as 
enhanced by the construction of the reservoir. Village of St. Johnsville v. 
Smith, 184 N. Y. 341. 

This decision is based upon the rule that structures erected by trespassers 
belong to the land-owner. Graham v. R. R. Co., 36 Ind. 463. Since the 
plaintiff entered without any authorization, it is considered in no better position 
than any other trespasser. Most courts, however, hold that the plaintiff is not 
an ordinary trespasser, since it can acquire the land under its power of eminent 
domain, so that the owner is entitled to redress merely for the land and any inci- 
dental damage from the trespass. MVewgrass v. Ry. Co.,54 Ark. 140. It would 
seem that the “ just compensation” required by the Constitution means this lower 
measure of damages, and not that the plaintiff should be penalized. See 
Lewis, EMINENT DOMAIN, 2 ed., 1144-1145 ; &. BR. Co. v. Armstrong, 46 Cal. 
85. A distinction which has been applied when a railroad is the trespasser is 
that, as the company wants only an easement, it does not intend to make its 
structares of such permanency as to become part of the realty. /ustice v. 
R. R. Co., 87 Pa. St. 28. Of course the land-owner can always recover, sometimes 
in trespass, sometimes in the condemnation proceedings themselves, any inci- 
dental damage resulting from the entry. Bethlehem Co. v. Yoder, 112 Pa. St. 136. 


Equity — JURISDICTION — BILL BY RECEIVER AGAINST DELINQUENT 
DIRECTORS OF CORPORATION. — The complainant, as receiver of a bankrupt 
corporation, filed bills in equity against the defendants to recover damages for 
alleged illegal conduct in the course of their duty as directors of the corpora- 
tion. The defendants objected that the court had no jurisdiction, on the ground 
that the proper remedy was an action at law. //e/d, that the action is within 
the jurisdiction of equity. Zmerson v. Gaither, 64 Atl. Rep. 26 (Md.). 
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Where the directors of a corporation have been guilty of misfeasance the 
corporation may file a bill in eget to compel them to account therefor. Ci#i- 
zens Loan Assn. v. Lyon, 29 N. J. Eq. 110. There may be also a concurrent 
remedy at law. Thompson v. Greeley, 107 Mo. 577. And in some code states 
the nature of the action may be determined by the relief demanded. Horn. 
Silver Mining Co. v. Ryan, 42 Minn. 196. Some cases tend to restrict the. 
reriedy to an action at law only, unless clear and special grounds for equitable 
rel:ef are shown. Dykman v. Keeney, 154 N. Y. 483. a trustee, 
receiver, or assignee in bankruptcy succeeds to the title of the corporation and 
to its rights of action. WaAite v. Haight, 16 N. Y.310. It follows, therefore, 
that he may assert against delinquent directors whatever rights of action the 
corporation could have asserted, and enforce them by the appropriate remedy. 
Stephens v. Overstolz, 43 Fed. Rep. 771. The better procedure, however, 
seems to be a bill in equity, because of the complicated questions which often 
arise, and in order to avoid multiplicity of suits. The tendency of authority is 
ba way. Briggs v. Spaulding, 141 U. S. 132; Appeal of McCarty, 110 Pa. 

t. 379. 


Equity — SPECIFIC PERFORMANCE — LACK OF MUTUALITY OF REMEDY 
AS DEFENSE. — In consideration of the plaintiff's agreement to furnish the 
defendant electric controllers for fifteen years, the defendant bound himself, with 
stipulation for liquidated damages, not to manufacture such controllers. The 
defendant did so manufacture and the plaintiff sought to enjoin him. Semdle, 
that, as plaintiff cannot be decreed specifically to perform his rag there 
is not the requisite mutuality of remedy. Gumaal Electric Co. v. Westing- 
house Electric Co., 144 Fed. Rep. 458 (Circ. Ct., N. D. N. Y.). See Notes, 
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EVIDENCE — ADMISSIONS — OFFER TO COMPROMISE IN CRIMINAL CASE. — 
In a prosecution for rape the state gave evidence of an offer of money by 
the defendant to the foster-father of the prosecutrix to quash the proceedings. 
OC that the evidence was wrongly admitted. Sanders v. State, 41 So. Rep.. 

Ala.). 

is civil actions an offer to compromise is not receivable as an admission: 
of liability, either express or by conduct. Tennant v. Dudley, 144 N. Y. 504. 
But an unqualified statement conceding a claim of the opponent’s is receivable,. 
though it occur as part of the attempt to compromise. ose v. Rose, 112 Cal.. 
341. The reason commonly assigned is that offers to compromise are not 
evidential ; they imply a desire for peace, not a concession of liability. See 
2 WicmorgE, Ev., §1c61. But such offers may be highly evidential, — as where: 
the offer amounts to a large part of the claim. A sounder view is that such 
offers are privileged by the public policy that disputes be amicably adjusted. 
Perkins v. Concord Ry., 44 N. H. 223. Though as an — question the 
reason for this privilege might seem to extend to unqualified as well as to 
hypothetical offers, courts have confined it to the latter. Dickinson v. Dick- 
inson, 9 Met. (Mass.) 471. The rule in criminal cases depends upon the theory 
accepted. If such offers do not evidence civil liability, neither do they evi-. 
dence criminal guilt. The only square decision in point, besides the one under 
discussion, so holds. Wilson v. State, 73 Ala. 527. As matter of privilege, 
however, it is not public policy that criminal prosecutions be compounded,. — 
especially where the state, the real injured party, is not offeree. 


EXTRADITION — INTERNATIONAL EXTRADITION — EXTRADITION FOR ONE 
OFFENSE AND IMPRISONMENT FOR ANOTHER. — The relator was indicted for- 
conspiring to defraud the United States, and in another indictment for procur-- 
ing the admission of goods into the United States in violation of statute. He 
was duly convicted and sentenced on the conspiracy charge, and having been 
released on bail pending an appeal fled to Canada after the affirmance of his: 
conviction. The requisition of the United States was refused. Thereupon he 
was demanded for the crime charged in the second indictment and was sur- 
rendered to the United States. While in the hands of an officer he was arrested: 
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on a warrant sworn out on the conspiracy charge, and was imprisoned. e/d, 
that the relator is improperly detained. Jn re Charles C. Browne,35 N.Y. L. J. 
1695 (Circ Ct., S. D. N. Y., Aug., 1906). 

Article three of the convention of 1889 with Great Britain declares that “ No 
person surrendered . . . shall be triable or be tried for any crime or offense 
committed prior to his extradition other than the offense for which he was sur-. 
rendered,” until he has had an opportunity to leave the country. The govern- 
ment contended that by virtue of the omission of the word “ punished ” a person 
extradited for a specific offense might be punished on a conviction of another 
offense obtained prior to his extradition. But by article seven of the same 
convention there is provision for the extradition of criminals whose sentence 
is unexecuted, and the government’s contention would permit indirect action 
under article three when there had been failure to extradite under article 
seven. Before the convention of 1889 it had been decided that a surrendered 
person could be arrested or tried only for the offense for which he was extra- 
dited.. United States v. Rauscher, 119 U.S. 407. Asa construction favorable 
to the government would stultify article seven and change the previously exist- 
ing law without a clear expression of such irtention in the convention, the 
court’s decision seems eminently sound. < 


ILLEGAL CONTRACTS — EFFECT OF ILLEGALITY — WHETHER ILEEGAL- 
ITY BARS RECOVERY FOR FRAUD.— The defendants induced the plaintiff 
to bet upon a foot-race between two of their number by telling him that it was 
prearranged that a certain one should win. The other contestant won, as the 
defendants had all the time planned that he should. Upon discovering that 
the defendants constantly held such races under their auspices, the plaintiff 
sued to recover his losses. e/d, that the plaintiff is not barred by his own 
illegal conduct. Hobbs v. Boatright, 93 S. W. Rep. 934 (Mo., Sup. Ct.). See 
NOTES, p. 60. 


INFANTS — CONTRACTS —INFANT ENJOINED FROM BREACH OF CON- 
TRACT. — The plaintiff, a milk-dealer, entered into a contract with the defend- 
ant, a minor, for the latter’s service in delivering milk. The contract stipulated 
that the defendant, on leaving the émployment, was not to solicit the trade of 
the plaintiff’s customers during a stated period. ‘The defendant left the em- 

loyment and solicited the trade of the plaintiff's customers within the pro- 
hibited time. He/d, that the infant should be enjoined. Mutual Milk and 
Cream Co. v. Prigge, 112 N. Y. App. Div. 652. See Notes, p. 64. 


LANDLORD AND TENANT — COVENANT IN LEASE — DAMAGES FOR PER- 
SONAL INJURIES. — As a result of the landlord’s failure to heat the apart- 
ments, as he had promised to do, the lessee’s infant child caught pneumonia 
and died. The lessee sued to recover for the death of the child, for physician’s 
fees, and for the services of an undertaker. edd, that such damages are too 
remote. Dancy v. Walz, 112 N. Y. App. Div. 355. 

The refusals to give damages for personal injuries resulting from the breach 
of a covenant to repair leased premises have been based on the argument that 
the damages were too remote. O’Gorman v. Teets,20 N. Y. Misc. 359. There 
is some difference, however, between such a covenant and one to heat the prem- 
- iises, and it is certainly arguable that sickness and death may be the immediate 
and natural results of a breach of the latter. Moreover, landlords have been 
held liable when personal injuries were caused by the breach of covenants to 
repair such parts of premises as remained under their own general control. 
Looney v. McLean, 129 Mass. 33; Dollard v. Roberts, 130 N. Y. 269. There 
seems to be good reason for regarding the present case in the same way, con- 
sidering the control exercised by the landlord over the heating plant in a modern 
apartment house. The court treated the covenant to heat as identical in prin- 
pe one to repair, and did not consider the apparently valid distinction 
noted above.- 


LEGACIES — ADEMPTION — WHETHER DOCTRINE RESTS ON INTENTION 
WHEN INVOKED IN FAvor OF STRANGER. — A testator left a legacy to his 
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adopted daughter, and made her and a third person residuary legatees. After 

making the will he made numerous gifts to the daughter. Ae/d, that, as a 

matter of law, neither the bequest nor the residuary egacy to her is adeemed 

by the amount of such gifts. Pomfrey v. Fryer, 54 W.R 


- 625 (Eng., Ch. 
May 17, 1906). 

It is well settled that whether or not a legacy is adeemed rests on the intent 
of the testator. Cowles v. Cowles, 56 Conn. 240; Richards v. Humphrers, 
15 Pick. (Mass.) 133. The presumption is that, where a gift is made to a 
child by a testator in his lifetime, it is intended as a satisfaction Zro tanto of 
a legacy previously given in a will, and the burden of proof is on the person 
seeking to show the contrary. See Carmichael v. Lathrop, 108 Mich. 473; 10 
Harv. L. REv. 52. The present decision is supported by one other. MMeinert- 
sagen v. Walters, L. R. 7 Ch. 670. These are —< the only cases 
which lay down as a rule of law that the doctrine of ademption will not be ap- 
plied where the result is to increase the gift to a saps | legatee who is a 
stranger. Unless the doctrine of ademption is to be repudiated altogether, it 
appears more in accord with principle to regard the circumstance that the gift 
to a stranger will be increased if the legacy is adeemed, merely as evidence of 
the testator’s intention. 


MORTGAGES — TRANSFER OF RIGHTS AND PROPERTY — SURRENDER OF 
LEASE GIVEN UNDER STATUTE BY MORTGAGOR. — Under an English statute 

iving the right, a mortgagor leased the mortgaged premises for a term of years. 

efore the end of the term, the lessee’s executors surrendered the premises to 
the devisees of the mortgagor. The mortgagee sued the lessee’s executors for 
rent. Held, that the mortgagee can recover, since a surrender could only be - 
to him, the immediate reversioner. Robbins v. Whyte, 94 L. T. 287 (Eng., 
K. B. D., Nov. 29, 1905). 

At common law a mertanast cannot make a lease which will bind the mort- 
gagee. Rogers v. Humphreys, 4 Ad. & E. 299. But by the English Convey- 
ancing Act of 1881 a mortgagor in possession might make alease binding on the 
mortgagee. Wéalson v. Queen’s Club, [1891] 3 Ch. 522. The mortgagee, after 
the making of the lease, holds a reversionary estate expectant on the term granted 
by the lease. es Permanent Investment Bldg. Soc.v. Smith, 22 Q. B. D. 
70. The general rule is that a surrender must be made to the holder of the 
immediate reversion. Cadle v. Moody, 30 L. J. Exch. 385. In accordance with 
this rule the court holds that the surrender must be made to the mortgagee in 
order to be valid. The fact that the statute has given the mortgagor the right 
to make a valid lease does not necessarily imply that the right to accept surrenders 
of such leases is also given. For, under the common law, a right to lease 
given to the mortgagor by the — instrument does not give a right to 
accept a surrender. See Miles v. urphy, 5 Ir. Law 383. The court has 
properly construed the statute strictly, limiting the change in the common law 
to the express provisions of the act. 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — PRIVATE NUISANCE 
MAINTAINED IN HIGHWAY BY INDEPENDENT CONTRACTOR. — A sewer con- 
tractor unnecessarily and wantonly piled dirt in the street and on a vacant lot 
adjoining the plaintiff's premises. Surface water was thereby precipitated into 
the plaintiff’s cellar, causing damage. The obstruction remained for eight 
months to the knowledge of the city and in spite of complaint. e/d, that the 
city is liable for a private nuisance. Frick v. Kansas City, 93 S. W. Rep. 
351 (Mo.). 

A ss corporation is bound to keep its streets in reasonably safe con- 
dition. The duty to repair within a reasonable time after notice of defect is a 
or one and cannot be delegated. City oe v. McCarthy, 75 lll. 602. 

t follows that the municipality is liable for damage due to defective highways, 
though caused by the ee or wilful conduct of an independent contractor. 
Storrs v. City of Utica, 17 N. Y. 104. The decided cases would seem to indi- 
cate that this duty is owing only to travelers on the i their persons and 
property. The present case goes a step further in extending the duty to abutters. 
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It finds support in one English case. Hardaker v. Idle District Council, [1896] 
1 Q. B. 335. There seems to be no valid reason for confining the doctrine. This 
duty is not one of insurance to be narrowly applied. carey where necessarily 
incident to public improvement, a city owes the ordinary duty not to maintain 
a private nuisance. Ashley v. Port Hudson, 35 Mich. 296; Miller v. Mayor 
of N. ¥., 109 U. S. 385. The assimilation of this duty to the former would 
merely prevent a municipality from shielding itself behind an independent con- 
tractor. For another ground for reaching the desirable result of the principal 
case, see 15 HARV. L. REv. 486. 


PATENTS — INFRINGEMENT — PATENT ON IMPROVEMENT ISSUED PRIOR TO 
PATENT ON ORIGINAL DEVICE. — An inventor applied for a patent on device A. 
Pending proceedings, he applied for and obtained a patent on an improvement 
consisting of a combination of device A with B. Subsequently he was granted 
the patent first applied for. After the expiration of the patent on the combina- 
tion, the defendant used this combination. Thereupon an assignee of the two 
patents sought to enjoin him on the ground that he was infringing the unexpired 
patent on A. Held, that upon the expiration of the patent on the combination 
of A and B the patentee has no further rights in that combination notwithstand- 
ing the validity of his unexpired patent upon A. Thomson-Houston Electric Co. 
v. Jilinois Tel. Const. Co., 143 Fed. Rep. 534 (Circ. Ct., N. D. Ill.). 

There are two possibilities. Device A may have been an essential element 
of the prior patent on A B, or it may not have been. On the latter assump- 
tion the subsequent patent on A was warranted, and any user of that device 
before the patent thereon expired, would constitute a violation of the patentee’s 
rights. However, A was apparently an essential element of the prior patent, | 
since that patent is treated —- as an improvement. Therefore the subse- 
quent grant of letters patent on A alone must have been void, since it would 
amount to double patenting. Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 
Rep. 732. While, therefore, the decision of the court that the use of the im- 
proved device after the expiration of the first patent was lawful, seems correct, 
the assumption that device A was still protected is open to question. The 
patentee cannot lose his exclusive rights in the improvement and at the same 
time retain those rights in that which forms the basis of the improvement. 


PLEADING — DEMURRERS— ALLEGATION OF ForEIGN Law.—A New 
York declaration to which there was a demurrer contained an erroneous allega- 
tion as to Maryland law. He/d, that the demurrer does not admit the truth of 
an allegation as to the law of another state. Knickerbocker Trust Co. v. 
Iselin, 185 N. Y. 54. 

This decision appears unique. The exact opposite is well-established law. 
Liegeois v. McCracken, 10 Fed. Rep. 664. Foreign laws, not being within 
judicial cognizance, must be proved as facts on trial; but, once having been 
proved in evidence, no witness can conclude the court as to their proper inter- 
pretation. Laing v. Rigny, 160 U. S. 531; Eastern Building & Loan Assn. v. 
Williamson, 189 U. S. 122. In the principal case it is decided as a mere 
‘corollary ” of that proposition that no demurrer to an allegation of foreign law 
can be final. And for this is quoted, as authority, a case absolutely distinguish- 
able. Cf. Finney v. Guy, 189 U. S. 335. In that case a plaintiff, having in his 
declaration set out sections of foreign statutes, added a further allegation as to 
their intent. Upon demurrer the statutes were held admitted as alleged; but 
being now before the court exactly like facts proved on trial, the added allega- 
tion as to their meaning was of matter come within judicial cognizance, and 
therefore not admitted by demurrer. In the principal case, on the contrary, the 
allegation of foreign law stood wholly apart from proved facts, and being there- 
fore outside the court’s judicial notice, should have been admitted by demurrer. 


PoLicE POWER — EXTENT — STATUTE SEPARATING WHITES AND NE- 
GROES IN PRIVATE INSTITUTIONS OF LEARNING. —A Kentucky statute made 
it an offense to conduct any institution of learning in which both white and 
colored persons were received as pupils unless it was conducted in separate 
branches. He/d, that the statute is valid as a reasonable exercise of the 
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police power in so far as it prevents the attendance of members of the two 
races at the same time and in the same place. Berea College v. Common- 
wealth, 94 S. W. Rep. 623 (Ky.). 

That reasonableness is the test in determining the validity of statutes passed 
in the exercise of the police power is well established. See 17 Harv. 
L. REv. 275. Many statutes aimed at separation of the 
white and colored races in several relations in life have been held constitutional 
on this ground. Thus intermarriage between the races is forbidden in 
several states. Ex parte Hobbs, 1 Woods (U. S. C. C.) 537; State v. Gibson, 
36 Ind. 389. Statutes have also made it unlawful for members of one race to 
travel in railway compartments provided for the other, or for railway companies 
to fail to provide separate compartments. Plessy v. Ferguson, 163 U.S. 537. 
Similarly, separation of the races in the public schools has been permitted. 
Cisco.v. School Board, 161 N. Y. 598. In the present case the court bases its 
judgment on the same argument used to support the statutes just referred 
to, — namely, the reasonableness of preventing relations which might lead to 
intermarriage and to breaches of the peace, — but, as the present statute extends 
to private institutions, the decision apparently goes further than in any previous 
case, and probably reaches the limit. 


RIGHT OF PRIVACY — INFRINGEMENT — UNAUTHORIZED PUBLICATION OF 
PorTRAIT. — Post cards illustrating imaginary scenes in the life of the plaintiff, 
= views of herself, were published and sold without her consent and 
against her objections. She applied for an injunction to restrain the sale of the 
post cards. He/d, that the plaintiff has established no right to restrain the 
publication. Corelli v. Wall, 22 T. L. R. 532 (Eng., Ch. D., May 10, 1906). 

The English law has refused to restrain the unauthorized use of a name for 
advertising. Dockrell v. Dougall, 78 L. T. 840. But the right of a private 

rson to restrain the unauthorized publication of a portrait of himself has been 
eft undetermined. See Monson v. Tussauds, (1800) 3 Q. B. 671. The present 
decision, however, seems to settle the English law for the present against 
allowing such restraint, thus differing from the latest decision in this country. 
See 18 Harv. L. REv. 625. 


TAXATION — TAX ON SUCCESSION TO PROPERTY BY BEQUEST — ASSIGN- 
MENT OF LEGACY BY COLLATERAL LEGATEE. — A testator having bequeathed 
his residuary estate to persons who were also recipients of general legacies, the 
heir at law and next of kin prepared to contest the will. A compromise was 
effected whereby, in consideration of an assignment by the legatees of their 
residuary interest in the estate, the heir at law and next of kin consented that 
the will should be admitted to probate. Ae/d, that the succession tax should be 
assessed at the same rate as if the residuary legacy had originally been to the 
next of kin and heir at law. Jn re Cook’s Estate, 99 N. Y. Supp. 1049. 

The court seeks support for this decision in a previous New York case. 
Matter of Wolfe, 89 App. Div. 349, affirmed in 179 N. Y. 599. But that case 
decided merely that when the original legatees, subject to the higher tax rate, 
refused to accept the legacy, thus allowing it to fall into the general residue and 
pass as part thereof, it should be taxed at the lower rate provided for the suc- 
cession which actually took place. As a legatee may of course refuse a legacy, 
that decision was manifestly correct. But in the principal case there was no 
refusal, and by the terms of the will, as finally probated, the legacy went to the 
original collateral legatees, passing from them only by their assignment. Itseems 
a substantial injustice to the state that its rights should thereby bedefeated. A 
Pennsylvania case is directly in accord with the present decision. Pepper's 
Estate, 159 Pa. St. 508; see Frank’s Estate, 9 Pa. Co. Ct. 662. On principle, 
however, supported by some authority, the case seems clearly wrong. //arrison 
v. Johnston, 109 Tenn. 245. 


Trusts — PowERS OF TRUSTEE— POWER TO GIVE A LEASE WHICH MAY 
EXTEND BEYOND THE TRUST TERM. —A trustee under a will devising realty 
to her with power to sell, and further providing that if the trustee made no sale 
the property on her death should go to a third party with power to sell, leased 
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the land to the plaintiffs for a term of years. The plaintiffs entered and im- 
proved the as ray The trustee died before the expiration of the term, and the 
third party sold to the defendants, who had notice of the lease. The defend- 
ants brought summary proceedings, and the plaintiffs sought an injunction. 
— ag relief should be granted. Butler v. Topkis, 63 Atl Rep. 646 
el., Ch.). 

. Generally a ? ped to sell does not by ee include a power to lease. 
Waldron v. Chasteney, 2 Blatchf. (U. S. C. C.) 62. But where the land is 
vested in trustees, with the intention that they shall raise an income there- 
from, a power to lease may be implied where it is reasonable and necessary. 
Fitzpatrick v. Waring, 11 L. R. Ir. 35; Hutcheson v. Hodnett, 115 Ga. ggo. 
A lease, however, or a covenant of renewal, will generally not be upheld for a 
term greater than the life of the trust estate. Bergengren v. Aldrich, 139 
Mass. 259; Gomez v. Gomez, 81 Hun (N. Y.) 566. Yet in a few instances 
the courts have sustained such a lease where the life of the trust estate was in- 
determinate. Greason v. Keteltas,17 N. Y. 491. In the case at hand the 
power to sell seems to be permissive only; a lease, therefore, cannot be said 
to be in conflict therewith. It seems clearly a case where equity in the exercise 
of its discretion should favor alessee who in good faith has made improvements, 
as against a purchaser, with notice of the lease, from the remainderman. 


WILLs — REVOCATION — EFFECT OF REVOCATORY WoRDsS ON BACK OF 
Wit. — After the testator’s death there was found on the back of his will a 
signed, but unwitnessed, statement that it was revoked. He/d, that under the 
New York statute which permits revocation by burning, tearing, cancelling, 
obliterating, or destroying, this does not amount to cancellation of the instru- 
ment. Matter of Miller, 50 N. Y. Misc. 70. 

The majority of cases in this country hold that the writing of a revocation 
is not effectual as a cancellation unless it cancels some material part of the 
writing in the will. Howard v. Hunter, 115 Ga. 357. Accordingly, words of 
revocation in the margin of the will have been held not enough. Lewis v. Lewis, 
2 Watts & S. (Pa.) 455. This is true, even though these words slightly touch 
a part of the writing in the will, provided that part is immaterial. MM/atter of 
Akers, 74. N. Y. App. Div. 461; Oetjen v. Oetjen, 115 Ga. 1004. In Vermont, 
however, revocatory words have been held effective as a cancellation when 
written on the back of the page containing the material parts of the will. 
Warner v. Warner's Estate, 37 Vt. 356. Such a decision might possibly be 
reconciled with the main body of authority by the consideration that the words 
were written upon a part of the paper that could not be detached so as to leave 
the material matter intact. See W7ll of Mary Ladd, 60 Wis. 187. But the 
present decision, which is squarely contrary to the Vermont case, adopts what 
is probably the soundest construction of statutes similar to that in New York 
7 ae that the revocatory words be actually written over a material part 
of the will. 


WITNESSES — PRIVILEGE AGAINST SELF-CRIMINATION — CONSTRUCTION 
OF STATUTE. —A Wisconsin statute provided that a witness under certain 
circumstances should not be excused from testifying on the ground that his 
testimony might tend to criminate him, but that he should not be prosecuted 
on account of anything concerning which he might testify. Ae/d, that. the 
statute is no broader than the constitutional guaranty against self-crimination, 
and therefore gives no immunity for testimony not in fact self-criminatory, or 
for testimony not given under compulsion. State v. Murphy, 107 N. W. Rep. 
470 (Wis.). See NorTEs, p. 61. 
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BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


CONSTITUTIONAL LIMITS OF THE CONTROL BY THE STATE OVER MUNICIPAL 
CorPORATIONS. — The power of the legislature to alter or abolish a municipal 
’ corporation, and the effect of such alteration and abolition on the liabilities of 
the corporation and the rights of third parties are the occasion for an interest- 
ing article in the Virginia Law Register. Zhe Rights of Creditors of a Munici- 
= Corporation when the State has Passed a Law to Abolish or Alter It, by 

ichard W. Flournoy, Jr., 12 Va. L. Reg. 175 (July, 1906). The subject is 
treated under three heads: 1. where one or more new corporations are created 
in place of the old; 2. where a municipal corporation is abolished by act of 
the legislature, and its territory and inhabitants remanded to the government of 
the state, no adequate provision being made for the payment of creditors of the 
defunct municipality ; 3. where the original municipality remains in existence,but 
a part of its territory and population is taken away and formed into a new munici- 
pal corporation. In — to the first proposition the writer holds the view that 
the new corporation will be liable for the debts of the old in proportion to the 
amount of property taken over. This opinion seems well established by authority. 
See Mount Pleasant v. Beckwith, 100 U. S. 514; Mobile v. Watson, 116 
U. S. 289. The doctrine must be supported on broad grounds of public policy 
and equity rather than on any technical rules. Under the third head the 
writer’s view that where the original municipality is shorn of a part of its terri- 
tory, the old and the new corporations should bear the burden of indebtedness 
proportionately to the amount of territory and population taken away and re- 
tained, seems in accord with the same sound views. The law, as is admitted, 
appears to be the other way, but has apparently not been tested in an extreme 
case. 

In regard to the second proposition it is maintained that the law is apparently 
‘that a state legislature cannot, under the constitution, abolish a municipal 
corporation without either making adequate provision for the payment of its 
debts, or else creating another municipality inits place.” The argument against 
such legislative action is that it violates the provision of the federal constitution 
that no state shall pass any law impairing the obligation of contracts. This 
would be so if abolishing the municipal charter abolished the debt, but it has 
been distinctly held that this is not so. The debt remains in force, and if later 
the old municipality is reincorporated or embodied within the limits of one 
already existing, the creditor may sue such new municipality and the time elapsing 
during the interval cannot be used against him as a defense under the Statute 
of Limitations. See Broadfoot v. City of Fayetteville, 32 S. E. Rep. 804, 808 
(Tenn.). The writer accepts the proposition that if a new corporation is later 
created, the creditor may sue that; but it is hard to see, if the law abolishing 
the old corporation was unconstitutional, how a later act re-establishing the 
municipality cures the defect in the first. The second act presupposes the con- 
stitutionality of the first. Many of the cases which the author cites do not 
support his proposition. For instance, the case of Wolff v. New Orleans 
(103 U. S. 358) is not a case where the state attempted to abolish a city charter 
at all, but where, without doing so, it attempted to curtail the taxing power of 
the city, whereby the security of the bondholders was diminished. 

As has been intimated, the doctrine worked out by the writer is not n 


to protect the rights of the creditor, for a reincorporation will usually take place. : 


Even if no new corporation were formed, the aid of equity might be invoked to 
form a taxing district within the limits of the old. A recent case allowed 
mandamus proceedings after the abolition of a township to compel the auditor 
and treasurer of the county to collect the taxes for the benefit of the creditors. 
See Graham v. Folsom, 200 U. S. 248. With these safeguards for the rights 
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of the creditor, it seems hardly advisable to put the sharp limitation which is 
eh apt wer the control of the legislature over the municipal corporation which 
it has created. 


THE METAPHYSICAL NATURE OF A CORPORATION IN THE EYE OF THE 
Law. — From the point of view of the man in the street a corporation is ob- 
viously a fiction. But this does not settle whether it is a fiction or a reality in 
the eye of the law. Ina recent English article Mr. E. Hilton Young has given 
an interesting discussion of the question,’in which he contends that while in 
theory a corporation exists only in the contemplation of the law which creates 
it, in practice it has become areal legal being apart therefrom. Zhe Legal Per- 
sonality of a Foreign Corporation, 22 L. Quar. Rev. 178 (April, 1906). His 
argument is, in brief, that a foreign corporation in theory does not exist outside 
of the sovereignty which creates it. Yet the courts of other sovereignties permit 
it to sue as plaintiff, and obtain personal jurisdiction of it as defendant. A 
court cannot obtain personal jurisdiction of that which in the eye of the law 
does not exist. Consequently, whatever the theory may be, for practical pur- 
ses a a corporation is a real legal being. 

While the American authorities are in confusion, the general result seems to be 
a similar conflict between theory and practice. Indeed the seeds of it are 
found in Chief Justice Marshall’s definition of a corporation as “an artificial 
being . . . existing only in contemplation of law.” See Dartmouth College v. 
Woodward, 4 Wheat. (U. S.) 518, 636. This definition has been approved by 
the weight of American authority. But metaphysically it seems to involve a 
contradiction. A being ex hypothesi exists. A “being” which at the same 
time exists and does not exist is certainly a peculiar metaphysical concept. Yet 
this is precisely the result reached by the cases. In theory a corporation in the 
jurisdiction which creates it is essentially a legal entity, apart from the individ- 
ual stockholders composing it. The word “person” in a statute has been held 
sufficiently to describe it. See People v. Utica Ins. Co., 15 Johns. (N. Y.) 358. 
For purposes of federal jurisdiction it has been held to be a “citizen” of the 
state which creates it. See Nashua & Lowell R. R. Corp. v. Boston & 
Lowell R. R. Corp., 136 U. S. 356. And yet courts of equity may rarely, 
where justice requires it, look behind the legal entity to the individual stock- 
holders. See Moore & Handley Hardware Co. v. Tower Hardware Co., 87 
Ala. 206. A corporation, then, is generally regarded as existing in the state 
which creates it. 

But it is equally well settled that since a corporation exists only in contem- 
plation of the law it has no legal existence outside the state where that law 
operates.. See Augusta Bank v. Earle, 13 Pet. (U. S.) 519, 588. Neverthe- 
less, under the “aya circumstances it may contract in another state by means 
of agents, and the courts thereof may by comity treat it as existent and permit 
it to sue on the contract. See Augusta Bank v. Earle, supra. Buta foreign 
corporation may equally commit a tort or a nuisance. See Austin v. V. Y. & 
E. R. R., 25 N. J. Law 381; Seattle Gas & Electric Co. v. Citizens L. & 
P. Co., 123 Fed. Rep. 588. Comity, however, cannot give jurisdiction of a non- 
existent corporation when those aggrieved desire to serve it. Consequently, in 
the absence of statute, it is impossible to bring action i personam against a 
foreign corporation. See Middlebrooks v. Springfield Ins. Co., 14 Conn. 301. 
In the absence of statute, therefore, it can act, but cannot be brought to account. 
But a corporation, though a “citizen” of its own state for purposes of jurisdic- 
tion, is not a “citizen” within the meaning of article 4, § 2 of the United States 
Constitution, which declares that “the citizens of each state shall be entitled to 
all the privileges and immunities of citizens in the several states.” See Ducat 
v. City of Chicago, 48 Ill. 172. Consequently a state may lay down the condi- 
tions under which a foreign corporation may do business therein. See Paul 
v. Virginia, 8 Wall. (U. S.) 168. Most of our states have therefore passed 
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submit to the jurisdiction of the courts. See 6 THomp., Corp., § 7991. The 
total result apparently is that a corporation exists within its own state in theory, 
but not always in practice; while in a foreign state it does not exist in theory, 
although in practice it is often treated as if it did. Metaphysically, therefore, it 
seems very like a non-existent being. 


ABUSED PRIVILEGE, AN. W. A. Purrington. Maintaining that the privilege accorded 
a physician of not testifying is greatly abused. 6 Columbia L. Rev 383. 

ASPECTS OF FORGED TRANSFERS OF STOCK, SOME. Lee M. Friedman. Disagree- 
ing with a recent decision of the House of Lords, Sheffield Corporation v. Barclay, 
[1905] A. C. 392. 40 Am. L. Rev. 496. 

Basis oF Case-Law. I. A. H. F. Lefroy. Treating of the basis of case law when 
ay is no previously established legal principle to govern the case. 22 L. Quar. 

ev. 293. 

CALVO AND THE “CaLvo Doctrine.” ercy Bordwell. Non-payment of public 
debts as warrant for armed intervention. 18 Green Bag 377. 

Can STOCK WITH EXCLUSIVE VoTING POWER BE TREATED AS A TRUST? odert 
Rentoul Reed. 18 Green Bag 383. 

CAN THE UNAUTHORIZED ACT OF AN AGENT BE RATIFIED BY THE PRINCIPAL 
AFTER THE THIRD PARTY HAS RECEDED FROM THE CONTRACT? Wilmer T. 
Fox. Contending that such ratification should not be allowed. 62 Cent. L. J. 338. 

aes OF THE BRIG GENERAL ARMSTRUNG, THE. Charles Noble Gregory. 18 Green 

ag 331. 

CLosED SHOP CONTROVERSY, THE. Charles R. Darling. 18 Green Bag 339. See 
19 Harv. L. Rev. 368. 

ComPuULSORY EXHIBITION BY PLAINTIFF IN PERSONAL INJuRY SuITs. Thomas Hall 
Shastid. A review of the law in different states. 23 Medico-Leg. J. 629. 

Divorce CONGRESS AND SUGGESTED IMPROVEMENTS IN THE STATUTORY LAW 
RELATING TO Divorce, THE. C. La Rue Munson. 15 Yale L. J. 405. 

DocTRINE OF THE FEDERAL COURTS AS TO THE VALIDITY OF IRREGULAR MUNI- 
CIPAL Bonps, THE. Charles L. Dibble. Discussing the effect of non-compliance 
with legal restrictions and the application of the doctrine of equitable estoppel. 
4 Mich. L. Rev. 497. 

THAT ILLINOIS OUGHT TO HAVE, SOME. John H. Wigmore. 
1 Ill. L. Rev. 9. 

EXCHANGE OF STOCK FOR CAPITALIZED ProrFits. 4. S. Richards. 4 Mich. L. Rev. 


26. 

Gasse UsuRPATION, THE. William Trickett. Attacking the authority of the courts 
to pass upon the constitutionality of legislation. 40 Am. L. Rev. 35° 

INDIVIDUALISM OF THE CONSTITUTION, THE. Andrew Alexander Bruce. Discuss- 
ing the holdings of the Supreme Court of the United States as to the constitu- 
tionality of local regulations of contracts. 62 Cent. L. J. 377. 

Is ONE CLAIMING TITLE UNDER A QUITCLAIM DEED A BONA FIDE PURCHASER? 
L. W. Carr. Arguing that he is. 4 Mich. L. Rev. 602. 

JoOINDER OF ACTIONS IN FIRE INSURANCE LITIGATION. Frederick 7. Case. 18 
Green Bag 392. 

Jury TRIAL AND THE FEDERAL ConsTITUTION. William Cullen Dennis. Arguing 
that the federal constitution does not require jury trials. 6 Columbia L. Rev. 423. 

Law OF ENGLAND AS REGARDS MARRIED WOMEN’S CONTRACTS, AND THE POWER 
OF A WIFE To BIND HER HUSBAND TO HER CONTRACTS, THE. I. G. Addison 
Smith. Briefly stating the authorities. 14 Scots L. T. 35. : 

LEGAL CONCEPTIONS FROM A PRACTICAL PoINT OF VIEW. James Edward Hogg. 
L Ouse the difficulty of reconciling legal conceptions with practical decisions. 22 

uar. Rev. 172. 

LEGAL PERSONALITY OF A FOREIGN CORPORATION, THE. £. Hilton Young. 22 L. 
Quar. Rev. 178. See supra. ae 

LEGITIMACY OF “ BUSINESS METHODS” IN THE LAW, THE. Raymond D. Thurber. 
A consideration of the restrictions placed upon lawyers in their efforts to secure 
cases by the statutes on champerty. 5 Bench & Bar 51. 

LIMITATIONS UNDER WHICH A PUBLIC SERVICE COMPANY MUST CONDUCT AN IN- 
DEPENDENT BusINEss. Bruce Wyman. - 18 Green Bag 290. 

MAN eg HIS NAME, A. Bernard C. Steiner, Collecting the authorities. 15 Yale 

341. 
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Manx LAND TENURE. Reginald D. Farrant. 22 L. Quar. Rev. 136. 


’ MARRIAGE IN OLD Rome. R&. Vashon Rogers. 18 Green Bag 402. 


MEDIEVAL INNKEEPER AND HIS RESPONSIBILITY, THE. Joseph H. Beale, Jr. 18 
Green Bag 269. 

MISCONDUCT OF THE BENCH AS REVERSIBLE ERROR. William A. Purrington. 5 
Bench & Bar 10. 

NATIONAL BANK AS STOCKHOLDER IN OTHER CORPORATIONS. Anon. 23 Bank- 
ing L. J. 357. 

OBSERVATIONS CONCERNING CAUTIONARY INSTRUCTIONS TO JURIES, SOME. Eugene 
—*. ‘rapa the cases and summarizing the holdings upon this subject. 

Cent. 5. 

Pant PAYMENT of CLAIM AS ACCORD AND SATISFACTION. Raymond D. Thurber. 
5 Bench & Bar go. 

PARTITION OF A VESSEL IN ADMIRALTY. Yames D. Dewell, Fr. 15 Yale L. J. 394. 

POINT IN THE INTERPRETATION OF STATUTES, A. 4. B. Higgins. Stating the case 
where Act B defines the meaning of words in Act A, and is later repealed. 3 
Commonwealth L, Rev. 155. 

OF CHINESE LAW AND EgQuity, THE. Zdward H. Parker. 22 L. Quar. 

ev. 190. 

PROPOSED ace RELATING TO INTERSTATE BILts OF LADING, THE. Thomas B. 
= j An address before the New Jersey Bankers’ Association, 1906. 23 Bank- 
ing L. J. 4or. 

Recent CHAPTER OF THE ENGLISH ConsTiTuTION, A. D. H. Chamberlain. A 
discussion of Mr. Balfour's refusal to resign or to dissolve Parliament in July, 
1905. 15 Yale L. J. pis 

REFORM IN CRIMINAL LAW OF GERMANY. Ernest Bruncken. 68 Alb. L. J. 111. 

RESULTING TRUSTS AND THE STATUTE OF FRauDs. Harlan F. Stone. Contending 
that in the case of a conveyance on an oral trust for the grantor there should be a 
resulting trust in his favor. 6 Columbia L. Rev. 326. 

RIGHT OF JURY TRIAL IN THE DEPENDENCIES, THE. James Wilford Garner. 
cemneenng on four recent United States Supreme Court decisions. 40 Am. L. 

ev. 340. 

RIGHTS p. CREDITORS OF A MUNICIPAL CORPORATION WHEN THE STATE HAS 
PassEeD A LAW TO ABOLISH OR ALTER It, THE. Richard W. Flournoy. 12 
Va. L. Reg. 175. See supra. 


Ricuts AND LIABILITIES OF FoREIGN INSURANCE COMPANIES IN CANADA. 


Lafleur. 5 Can. L. Rev. 249. 

SouL OF THE PROFESSION, THE. Charles F. Chamberlayne, Advocating the teach- 
ing of legal ethics in law schools. 18 Green Bag 396. 

AS DEFINED IN THE ILLINOIS CASES. Albert M. Kales. 1 

ll. L. Rev. 63. 

STATE Ramee areal OF RAILROAD RATES AND CHARGES. Andrew Alexander 
Bruce. A discussion of the underlying theory and its practical application. 62 
Cent. L. J. 458. 

STATUTORY REGULATION OF EMPLOYER AND EMPLOYEE. O. H. Myrick. 63 Cent. 


L. J. 4 

ToBACCco aust Decisions, THE. Henry W. Taft. Upholding the recent decisions 
that a corporation could not refuse to produce its books at the instance of the 
state. 6 Columbia L. Rev. 375. 

Two RECENT CASES ON INTERSTATE MARITAL RELATIONS. ZH. A. Bigelow. Com- 
paring Haddock v. Haddock with Atherton v. Atherton. 18 Green Bag 348. 
VALIDITY OF CONTRACTS BETWEEN CORPORATIONS HAVING COMMON DIRECTORS, 

THE. Harold M. Bowman. 4 Mich. L. Rev. 577. 

VALIDITY OF MUNICIPAL ORDINANCES REGULATING THE INSPECTION AND SALE 
oF MILK AND CREAM. Eugene McQuillin. Collecting the authorities. 62 
Cent. L. J. 439. 

VALIDITY OF STATE STATUTES PROHIBITING CONTRACTS OF EXEMPTION BY CAR- 
RIERS CONCERNING INTERSTATE COMMERCE, THE. F &. Zucker. An argu- 
ment in favor of their constitutionality. 12 Va. L. Reg. 1. 
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Il. BOOK REVIEWS. 


JURISPRUDENCE, LAW, AND ETHICS. PROFESSIONAL Etuics. By Edgar B. 
oo Ps ew York: The Banks Law Publishing Company. 1905. pp. 
vii, 381. 8vo. 

This is largely a book of quotations, of familiar quotations, from the current 
treatises on jurisprudence. The learned author has confined himself to books 
in English. The passages cited are —s of very different merit ; some are 
wise, some are silly, many are vapid. Mr. Kinkead gives them all with perfect 
impartiality. They form a jumble of contradictions. Mr. Austin, for instance, 
has little in common with Professor Lorimer. The reader perusing them all 
would certainly have food for thought, but for rather perplexed thought. Nor 
would the author, we are afraid, much help him out of his perplexity. Pro- 
fessor Kinkead has often given the different views of a problem without 
seeking to solve it. 

The main thesis of the treatise is that law has something to do with morals, 
but exactly what is not made clear. Indeed the book is not free from faults 
common to many of its class, a failure in precision and definition, an unwilling- 
ness to grapple closely with facts, and a disposition to slip off into profitless 
generalities. 

Thus, p. 98. “Opinions differ, some regarding the Roman law as clumsy, 
bombastic in language, while others regard it as a model.” Is the Roman law 
clumsy and bombastic in language? Is the Roman law a model, and if yea, for 
what is it a model? 

_ P. 152. #* Transcendental ethical theories may be found on paper, but are 
not present when lawyers and judges are called upon to act.” 
hat are transcendental ethics? How do they differ from other ethics? 
Why are they not present as alleged? 
 P. 167. “ But Ethics diverges from cb rage because the science of human 
duty is to be determined by the outward acts of men, though they may parallel 
in so far as it may be necessary to resort to well-settled theories.’ 

By what is psychology determined unless 7 the outward acts of men? How 
far bey} necessary to resort to well-settled theories? What theories are well 
settle 

P. 205. “A flatly absurd rule or unjust decision within the jurisdiction, for 
practical purposes, must be acknowledged to be both the source and the evi- 
dence of the law, until overruled or changed.” 

Is there any different acknowledgment to be made for theoretical purposes ? 
If so, how and why? : 

P. 205. “If itis not in harmony with the moral principle, it may not be re- 
garded as sound law, but nevertheless it will operate as law until overruled or 
modified by the legislature.” 

Zs it to be regarded as sound law? Does sound law mean law as it is or law 
as it ought - be? What is the difference between ‘‘ being ” law and “ operat- 
ing as” law 

e might go on indefinitely. ; 

Yet one cannot but be glad that the learned author has confined himself 
mainly to generalities, however vague and contradictory, when one sees how he 
deals with a special case, in accepting the Maybrick legend. 

He tells us that Mrs. Maybrick was “a beautiful, cultured, highly connected 
lady ”; that her conviction seems to have been brought about by the tyranny of 
an English judge who “was seized with a frenzy because he thought this 
‘American woman had been untrue to her marriage vows”; that ‘* the suspicion 
of Mrs. Maybrick’s complicity consisted of the fact that arsenic had been found 
in his [her husband’s] body, that arsenic was found in his medicines, in his 
victuals”; that “it was not shown in the trial that Mrs. Maybrick ever any- 
where purchased any arsenic”; and that “this once beautiful American lady, 
_who was related to a Chief Justice of the United States and to other prominent 
American people, remained for years in a solitary English prison.” - veg 
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Would any one suppose from this that the fact of the woman’s being an 
adulteress rested not on the ‘* thought ” of a judge ‘* seized with a frenzy,” but 
on her confession in open court ; that it was proved and had to be admitted by 
her counsel and herself that she did buy fly-papers for the purpose of preparing 
a solution of arsenic, and did prepare such a solution; and that she put a white 
powder into a bottle of liquid food in which arsenic was detected. Her excuse 
was that she wanted the solution of arsenic as a cosmetic, and that her husband 
told her to put in the powder. The jury did not believe her, and in view of the 
fact that on a Wednesday when the doctor considered that her husband was 
erg ve | from an attack of nervous dyspepsia she wrote to her paramour 
that her husband was “sick unto death,” and that her husband did die on 
Friday, it would have been strange if they had believed her. 

On p. 138, Professor Kinkead says, “inspired by a spirit of patriotism, if for 
no other reason, Americans should lay claims of superiority to [séc] its govern- 
mental and legal systems.” This is an odd bit of chauvinism to find in a 
treatise on jurisprudence. Yet the English can doubtless learn many things 
from us to their advantage. But we are afraid a steady and unhysterical 
administration of criminal law is not among them. 

It is the just boast of the English courts that on the trial of an indictment 
even-handed rage is dealt out without regard to looks or education or station. 
The judge holds the jury up to the law and the facts. “A beautiful, cultured, 
highly connected Jady ” related to a Chief Justice and other prominent people, 
who murders by poison, runs as good a chance of conviction as an ugly, igno- 
rant, friendless man whois cousin to nobody. We regret to say that might not 
be universally true in this country. 

__ Mr. Kinkead’s treatment of the Maybrick case is an odd sequel to a discus- 
sion on the identity of law and ethics. 

__ It is only fair to say, however, that we have observed nothing else so bad in 
the book. J.C. G. 


An Essay ON THE PRINCIPLES OF CIRCUMSTANTIAL EVIDENCE, illustrated 
by Numerous Cases. ~ William Wills. Fifth English Edition of 1902, 
edited by Sir Alfred Wills, with American Notes by George E. Beers and 
Arthur L. Corbin. Boston: Boston Book Co. 1905. pp. xiii, 448, and 
about 150 extra lettered pages with the American Notes. 8vo. 

It is good to have this book renewed in life. It now enters on its third 

eneration, and the English editor has carefully preserved its freshness by add- 
ing new illustrations drawn chiefly from the reports in the Old Bailey Papers 
and the London 7#mes during the last forty years. First published in 1838, it 
became famous abroad as well as at home, and has long served as an arsenal 
for countless forensic arguments and as a vade mecum for criminal practi- 
tioners. There is a sentimental touch in the circumstance that this English 
edition comes from the hand of the author's son, now a judge, and that two of 
his ‘apes one a medical man and the other a barrister, have assisted in the 
work. 

We are glad to notice that in the preface the English editor properly pillories 
tthe flagrant literary looting done in 1896 by an American treatise entitled “A 
‘Treatise on the Law of Circumstantial Evidence, by Arthur P. W77/, of the 
(Chicago Bar.” It was remarkable enough that a person of that name should 
be drawn to write a book on the same pa te and under the same title as this 
already famous book by the author Wi//s. We thought so at the time, and 
have more than once publicly commented on the moral aspect of such a course. 
But it now further appears, from Justice Wills’ preface, that this American 
book of 1896, out of 315 pages in the English Book of 1862, appropriated bodily 
all but 6 pages of a statutory tenor and 365 /émes of the remainder. We trust 
that every library which contains the American piracy will now throw it into 
the waste-basket, mark out the title in the catalogue, and put the present work 
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-in its place. There are two or three other works which ought to be similarly 
excommunicated, — but that is another story. 

The English editor has well perpetuated the spirit of the original by his 
illustrations from modern trials. The footprints, the bloodstains, the laundry 
numbers on the linen, the arsenic in the tarts, the water-mark on the paper, and 
the ballad in the bullet-wad, — these familiar stage-accessories of crime and de- 
tection reappear in new varieties to illustrate and to convince. Of course, we 
are opposed to the plan here followed of interpolating additions to a classical 
treatise without printers’ marks to attribute suum cuigue; but that is a minor 
matter. The usefulness of the book has been preserved as well as though it 
‘were just written. 

The American Notes, which are placed at the end of each chapter and make 
about one-fourth of the book, have collated a large number of American de- 
cisions ranging over the whole subject, — how many cannot be told, for by 
some oddity there is no table of cases. It would seem that they have not been 
adequately worked over to form a real commentary on the text, and they also 
seem scrappy; for example, at p. 32 the author says that Coke’s old distinction 
of presumption as “ violent or necessary, probable or grave, and slight,” is 
‘specious and fanciful, rather than practical and real’’; and yet at p. 422 4 
the American note quotes in full, from an old opinion of Walworth, in New 
York, somewhere back in 1840, an elaborate statement of the same worn-out 
distinction, without comment or cross-reference. Moreover, the reader should 
not be left ignorant of the modern repudiation of the prevailing use of “ pre- 
sumption ” ag meaning “inference ” in the author’s day. 

But the chief disappointment is that the American Notes do not fit the spirit 
of the original book. Apart from the Molineux case, and a few others, the 
Notes consist merely of citations of decisions on abstract rules of law. Now 
the main virtue of the book has always lain in its copious illustrations of the 
probative force of different circumstances of inference, regardless of the rules of 
evidence. In the American annals there is a vast wealth of such illustrations. 
Some day a book founded on a thorough search of this material will do for us 
the same service which the original book has done for England. J. H. W. 


A TREATISE ON THE PRINCIPLES AND PRACTICE OF THE ACTION OF EJECT- 
MENT AND STATUTORY SUBSTITUTES. By Geo. W. Warvelle. Chicago: 
T. H. Flood and Company. 1905. pp. lviii, 679. 8vo. 

As the scope of this excellent work is much broader than its title suggests 
(since it treats adequately the entire subject of trial of disputed land titles), it 
will unquestionably be found of great assistance to members of the legal profes- 
sion engaged in any kind of litigation ao branch of the law, especially 
in the preparation of their cases for trial. Examination of the book, we are 
— to say, shows it to be a clearly written and intelligent piece of work, 

aring evidence of painstaking research and careful study on the part of the 
author, and confirms the statement of the author in his preface, that * the work 
is essentially a treatise, not a digest.” In this latter yi ene happily, it differs 
from many recent so-called text-books, which appear to be mere compilations 
of headnotes and digest paragraphs, thrown together with some attempt, — 
though often very slight, —at topical arrangement. 

A few of the author’s statements of law call for comment. Thus the state- 
ment on p. 440 that “even at common law a bastard might inherit from his 
mother” we think is not supported by the authorities. See Com. Dic., Bastard 
(©), Descent (C) 12; t BL. Com., Bk. I., ch. 16, *459; 4 KENT Com. *413. 

gain at. p. 368, as we understand the text, the author says that if a will has 
Once been admitted to probate and is thereafter lost or destroyed, its contents 
may be proved by parol evidence; but “if the will had not been admitted 
to probate, no testimony concerning it should be received.” It is well settled 
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that the contents of a lost or destroyed will may be established by parol testi- 
mony, and when so established may be admitted to probate as the will of the 
deceased. See, in addition to the well-known cases of Davis v. Sigourney, 
8 Met. 487, and Sugden v. St. Leonards, 1 P. D. 154 the recent and 
interesting case of Zarbell v. Forbes, 177 Mass. 238. 

The citation of cases is, professedly, not exhaustive (Preface, p. vi). 
It would nevertheless seem that all leading cases, such for example as those 
just cited, require notice. It also seems surprising that in his discussion of 
proof of heirship by the records and decrees of probate courts, the author makes 
no reference whatever to so important a case as Shores v. se (153 Mass. 
228). Moreover, while on the oe ig of citation, the author’s lack of uniformity 
in his mode of citing cases should be referred to. Some attempt is made at 
giving, in addition to the reference to the official reports, parallel references to 
the National Reporter System, the American State Reports, etc. Such parallel 
references, however, are not habitually, or even frequently, given. Often they 
are wholly omitted ; sometimes they are given when a case is first cited and 
not given when the same case is again cited on a later page. Again, in his cita- 
tion of decisions of the United States Supreme Court, this same lack of uni- 
formity appears. Thus Cincinnati v. White is cited on pp. 43 and 44 as 
reported in 31 U. S. 431; on p. 267, as in 6 Peters 431. Other instances of the 
same sort could be given. Personally we prefer the latter form of citation, since 
we believe it is in more general use among the profession, and that the employ- 
ment of a different form of citation simply confuses, annoys, and delays the 
practitioner. But at all events we feel certain that one form or other should be 
adopted by an author and consistently adhered to throughout his work. 

The faults of this work, however, are small when compared with its real 
merits and practical value; and we have no desire to obscure the latter by a 
prolonged discussion of the former. A few misprints have been noticed, for the 
most part unimportant (see pp. 43, 391, 392; Arnold v. Cheeseborough, cited 
on p. 413 as in 85 Fed., is reported in 58 Fed.) We have also noticed that 
neither Stein v. Bowman, cited on p. 428, nor De Lane v. Moore, cited on 
p- 417, is listed in the table of cases. ; S. H. H. 


A SumMARY OF TorTs. By Frank A. Erwin. Second Edition, revised 
- enlarged. New York: Leslie J. Tompkins. 1906. pp. viii, 225. 
vo. 

This book presents in brief.and excellent form the general principles of the 
law of Torts. The industry and judgment of the author are apparent, not in 
the matter of the work, which is almost wholly non-original, but in the choice 
and arrangement of the material. Almost every statement is quoted verbatim, 
with appropriate quotation-marks and references, from decisions in rng 
cases or the commentaries of well-known authors. One might expect to fin 
the effect thus produced fragmentary, and to be impressed > the absence of 
coherence and logical sequence; but so skillfully has Professor Erwin done his 
work as weaver and so aptly has he supplied the necessary links of connective 
and explanatory sentences, that the book is not only an orderly treatment of 
the leading topics in the law, but it is distinctly readable as well. The analysis 
follows that which has been commonly adopted in larger and more pretentious 
text-books : treating first the general considerations involved in all cases of tort, 
and taking up then the specific classes of wrongs ex delicto for which the law 
givesredress. The general discussion includes a statement of principles which 
might be grouped with equal or greater logic under other headings in the law, 
such as the rules governing the liability of a principal for acts of his agent, the 
fellow servant rule, the liability of corporations for torts xtra and ultra vires, 
and the survivorship of actions for personal injuries; but these rules, though 
dependent upon principles not inherent in any theories of tort, are of such 
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frequent and necessary application in tort cases that their treatment in commen- 
taries on the law of Torts is as reasonable and convenient as it is common. In 
the specific classes of cases discussed one finds the familiar headings of Assault, 
False Imprisonment, Libel and Slander, Deceit, Malicious Prosecution, Seduc- 
tion, bebe ae Trover and Conversion, Nuisance and Negligence. The im- 

rtant related topics of Strikes and Boycotts and Interference with Contract 

elations are, however, not considered, — an omission to be regretted because 
of the modern importance and intricacy of the problems which those topics 
present. 

A distinguishing characteristic of Professor Erwin’s book is the large pro- 

rtion of citations from New York. Probably three quotations out of four are 

rom opinions rendered by New York courts, inferior or of last resort. This 
feature must peculiarly adapt the book to use by students especially interested 
in New York law; but it will not necessarily impair its utility in other jurisdic- 
tions, since the decisions quoted are in most cases fair statements of principles 
recognized generally wherever the common law of Torts prevails. Moreover, 
conflict of authority on important points is indicated. New York statutory 
provisions are not infrequently specially referred to and stated, e. é: the Em- 

loyers’ Liability Act and the provisions governing actions for death by wrong- 
ul act. It is fair to presume, though no express statement to that effect is 
made, that in Large this manual Professor Erwin had chiefly in mind the 
needs of his classes in the New York University School of Law. To their pur- 
poses, and to the purposes of students similarly situated, the book is admirably 
adapted, especially when used in connection with lectures covering in more 
detail the subjects here broadly considered. For the practitioner it is of small 
practical service save to refresh his memory on elementary principles: there is 
no table of cases, and the citations are manifestly not designed to be either 
exhaustive or especially representative of all jurisdictions. As a concise state- 
ment of the common law rules for purposes of review by candidates for admis- 
sion to the bar, the book may be distinctly commended. 

In the interests of accuracy, and in view of the possibility of further editions, 
it may be noted that the statement on page 213, including Louisiana in the list 
of jurisdictions where the burden of proving the absence of contributory neg- 
ligence rests upon the plaintiff, is incorrect. See Buechner v. City of New 
Orleans, 112 La. 599. M. M. L. 


A TREATISE ON THE LAW OF MUNICIPAL CORPORATIONS. By Howard 
S. Abbott. In three volumes. Volumes I and II. St. Paul: Keefe- 
Davidson Company. 1905, 1906. pp. xix, 1-965; xvi, 966-1979. 8vo. 

In writing a book on the law of rae Corporations, an author neces- 
sarily challenges comparison with Judge Dillon’s classic treatise ; yet he is not 
to be considered unsuccessful if he fails to improve on it. To write a law book 
worthy to rank alongside Dillon is in itself an achievement worth the effort. 
Mr. Abbott is to be congratulated on having produced a book which, even if it 
does not supersede the older and better known work, may be used with satis- 
faction, and quoted with safety and assurance. 

The division of the whole subject differs from the division made by Judge 
Dillon. The present author’s division is logically planned and executed, and 
is on the whole clear and adequate ; but there does not seem to be any conspic- 
uous advantage in the new arrangement. 

In his preface Mr. Abbott writes: “An effort has been made to state in 
the text, concisely and accurately, the general principles applicable to a stated 
question, and to give in the notes a reference to the cases, considering the sub- 
ject under which they are cited, with in many instances an apt quotation from 
the decision of the court.” This is certainly an admirable plan to have in mind 
in writing a law book, and for the most part the author seems to have lived up 
to it. Mr. Abbott has given us a real text: he has written a treatise and stated 
the theories underlying the various topics in the law of Municipal Corporations ; 
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and he has avoided the pitfall of so many writers of law books in these days of 
hastily composed books, — the mere compilation of the head notes of cases to 
serve as a text. In all places, however, the text is not easy reading, due in 
part to the strain on the reader from the constant use by the author of the peri- 
odic form of sentence. 

Mr. Abbott also promises, “ An exhaustive examination and citation of the 
authorities has been made, and an index has been prepared unusually full and 
complete.” It is impossible at this time to state absolutely that the promise of 
an exhaustive examination and citation of authorities has been fulfilled. Only 
two volumes of the three have been issued, and there is no table of reference 
to the cases cited, in either of the volumes. It should be said, however, that 
from a reading of the text and the notes it would seem that a careful collection 
of authorities has been made. In this connection it seems worth while to call 
attention to the excellent plan, adopted in recent years by some publishers, of 
putting in each volume of a multi-volume treatise a table of the cases cited in 
that volume, and also an analytic index of the subject matter. Such tables and 
indices certainly add to the value of a book for ready reference. 

The citations themselves seem to be arranged alphabetically by jurisdictions, 
and chronologically within each jurisdiction. The chronological order within 
the jurisdictions is consistently maintained, but there is an occasional lapse from 
the alphabetical arrangement. It may also be questioned if the form of cita- 
a 86 U. S. (19 Wall.), is better than the more usual citation to Wallace 

rst. 

So much of the value of a text-book to the practicing lawyer depends on a 
good index, rendering the text easily accessible, that if Mr. Abbott really gives 
us an “index unusually full and complete ” as he leads us to hope, his book 
poe - great demand. For this we must wait until the third volume is 

ublished. 
° The topics of the liability of public corporations for negligence, and of 
actions by and against public corporations, together with a chapter to be entitled 
“ Some Public Duties,” have been left for the third volume. S. H. E. F, 


THE GENERAL PRINCIPLES OF THE LAW OF CorRPORATIONS (being the Yorke 
Prize Essay for the year 1902), By C. T. Carr. Cambridge: At the 
University Press. 1905. pp. xili, 211. 8vo. 

Following a suggestion of Professor Maitland, of an English Encyclopedia 
of Group-life, a work which should range over the field occupied by the vari- 
ous forms of English fellowship and association, the writer of this essay has 
attempted to deal “with one single form of group-life, namely, the class of 
bodies which, in the strict legal sense, are ‘corporations.’” The general object of 
the book, as the author states, is “to show the nature and attributes of a corpora- 
tion, the steps by which it reached its present legal form and importance, and 
the manner in which it has from time to time been treated by the state. The 
later chapters contain the more ambitious effort of analyzing the theory of 
corporations.” 

Starting out to fulfill such a-suggestion as that of Professor Maitland, it nat- 
urally follows that the work, well executed, as it undoubtedly is, should be in- 
teresting and suggestive to the student of the history of English law, and of the 
development of its theories. But it should be noted that chapters entitled 
“ Anthropomorphism,” “Concession,” “ Registration,” “ Symbolism,” “ Real- 
ism,” sake some others, though suggestive to the student, will not attract many 
readers outside that class. In justice to the author, however, it should be re- 
membered that this book is not published “to sell”; but, like many other books, 
more often, we may regret to find, written by Englishmen rather than Ameri- 
cans, it was done because the author had found something that was worth say- 
ing, and has been willing to put time and effort into it, for the sake of the few 
who will understand and be aided. 
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In an interesting chapter on the “ corporation sole,” Mr. Carr points out that 
this invention, “so proudly described by Blackstone, had turned out a failure. 
. . . It is the supreme test of the true corporation that its abstract personality 
should be independent of that of the sum of its members. The corporation 
sole cannot pass this test.”” Thus the fee simple is not vested in the abstract 
entity, but is declared to be in abeyance when the parson of a church dies; the 
pag sarge vs sole and its sole corporator are not regarded as two separate bodies 
in their dealings with one another; nor are there any instances in which a sole 
corporation has been sued by its sole corporator. “It is a fiction, but not 
fictitious enough for this.” 

The limits of this review forbid making many selections from Mr. Carr’s book, 
but attention should be given to the excellent chapter, “‘ The Corporation in 
the Courts.” In this chapter, the author shows how by means of the doctrine 
of ultra vires results are reached which would not be reached at common law nor 
in equity ; and in the section, “ The Liability of a Corporation apart from Con-' 
tracts,” he demonstrates, after a careful collection of successive decisions, that’ 
an w/tra vires act, though void, is none the less a corporate act; and he shows 
how gradually the principle of corporate liability has been extended to include 
“sins of commission.” 

To those who have not studied corporation law Mr. Carr’s book would not be 
easy reading; but to those who have, it would repay the time that would be 
given it. S. H. E. F, 


THE CONSTITUTIONAL HistoRY OF NEw York. From the beginning of the 
colonial period to the year 1905, showing the origin, development, and 
judicial construction of the Constitution. By Charles Z. Lincoln. In five 
volumes. Rochester: The Lawyers’ Co-Operative Publishing Company. 
1906. pp. xxx, 756; xvii, 725; xviii, 757; xxvi, 800; 551. 8vo. 

The first impression of this book is the astounding industry of the author in 
his examination of forgotten sources of information as to the earlier forms of the 
constitution of the state of New York. Beginning with the colonial charters and 
coming down through each successive form of the constitution of the state and 
its amendments, the author has minutely examined the records of conventions 
and contemporary conditions so that the book does show, as to each successive 
form of each clause of the constitution, where it originated and how, and why it 
became embodied in the constitution. The several forms of the constitution 
and the constitutional conventions are treated chronologically, but by means of 
cross references a topical treatment has been successfully carried out, and for 
the purposes of reference by this book any particular clause of the constitution 
can be traced back, through its various forms. 

The main value of the work lies in the completeness of its topical analyses 
and the presentation of original sources of information as to the separate clauses 
of the constitution and their meaning. No other book has done that for the 
constitution of New York, and the work is of permanent value as presenting an 
authoritative statement of the genesis and causes of each separate clause of the 
constitution. The collation of judicial decisions interpreting the constitution, 
which makes up one volume of the book, is not notable. The decisions have 
been collected before with the same fullness, and the author’s comments are not 
particularly illuminating. Unique appendices, however, of the various statutes, 
arranged both chronologically and topically, which have been passed upon by 
the New York courts, and declared constitutional or unconstitutional, give the 
book an immediate and ready value for the practicing lawyer dealing with con- 
stitutional questions under the state constitution. How far those lists are 
complete only the use of the book can tell, but the tables are intelligently 
compiled and are bound to be valuable. 

The style of the book perhaps unavoidably tends to dullness; the personal 
reflections are hardly illuminating ; and the attempts of the author to connect 
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clauses of the constitution with names of unimportant state statesmen are not 
worth the labor bestowed upon them. But, by and large, the author has 
accomplished a stupendous task carefully and well. J. P. Cr, JR. 


A SELECTION OF CASES ON DOMESTIC RELATIONS AND THE LAW OF 
Persons. By Edwin H. Woodruff. Second Edition, enlarged. New 
York: Baker, Voorhis & Company. 1905. pp. xv, 624. 8vo. 

The second edition of Professor Woodruff’s “ Selection of Cases on Domestic 
Relations and the Law of Persons” includes the same topics as the first edition, 
which has heretofore been noticed in this magazine. This edition has been 
enlarged by the addition of a considerable number of recent cases, especially 
on the conflict of jurisdiction in divorce actions, and by brief notes. The ex- 
cellent selection ct cases in the first edition is maintained in the added cases. 
The space given the various topics is well proportioned. That the book is in 
its second edition and is in use in eight schools is sufficient evidence of its 
merit. It may not be unfitting, however, to refer to two features in which it 
would seem possible to improve it. 

In common with a number of other case-books, Professor Woodruff has in- 
serted extracts from decisions without any statement of the facts on which the 
decision is based. One of these, for i is the extract from the decision 
in Sims v. Rickets, p. 159. It is admirable in itself, but in a case-book for 
teaching by the inductive method it is submitted that such extracts are of little 
value. If carried to an extreme, the result would be neither case-book nor text- 
book. Such extracts cannot be of much service in discussion and may confuse 
the student. 

The second point is the suggestion that in an appendix there be given a com- 
plete statement of all the statutes of some jurisdiction on the law of Husband 
and Wife and of Marriage. This can be done in a few pages. The legislation 
is more nearly similar than may be supposed, and would do much to emphasize 
the excellent exposition of the common law in Professor Woodruff’s cases, 
and assist in showing the tendency of legislation in recent years. N. A. 


A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORATIONS 
created under the “ Business Corporation Acts” of the several states and 
territories of the United States. By Thomas G. Frost. Second Edi- 
tion, enlarged and revised. Boston: Little, Brown and Company. 1906. 
pp: xv, 698. 8vo. 

The author in this book has accomplished a valuable work in aan a 
comparative analysis of the incorporation acts of the various commonwealths. 
He has gathered together and tabulated in an admirable way much practical 
information concerning them. The forms for corporate charters, resolutions, 
etc., prepared by him, cannot but be helpful to the practitioner. The author is 
to be complimented upon his method of analysis, and for the clearness with 
which he expresses himself. In this regard his work might well be taken as a 
model by many of the text-writers of the present day. He has pointed out sim- 
ilarities and dissimilarities, wise and unwise provisions, in the different incor- 
poration statutes, and it is to be hoped that his work is the beginning of an 
attempt to bring about some uniformity in the corporation laws of our different 
states. The author’s treatment of the very perplexing problem of collateral 
attack upon corporation organization, stockholders’ liability, and the control of 
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the state over domestic and foreign corporations, is a pleasing departure from 
the hackneyed method of a number of other writers who have given these 
subjects attention. His views are in some respects advanced, but in general he 
has stated concisely and correctly. the best modern theory upon some of the 
more difficult problems of corporate law. 

As to some propositions enunciated by him, he cannot expect to find general 
acquiescence. Upon the contrary, some of his most positive assertions will not 
only be disputed, but it is to be hoped that the courts will never establish them 
as authoritative principles. And it is upon these questions that the author has 
not used that degree of care which the work in hand required. A number of 
authorities cited by him not only do not support his assertions, but in several 
instances it is difficult to understand what prompted their citation.  c. G. L. 


SELECTED CASES ON THE LAW oF QuastI-ConTRAcTs. By Edwin H. 
a ae Indianapolis: The Bobbs-Merrill Company. 1905. pp. xvi, 
2. 8vo. 

Twenty years ago there was no law book devoted to the law of Quasi- 
Contracts. It is believed that the subject was not taught, as such, in any law 
school. The term quasi-contract may be found here and there in the reports, 
but it was so unfamiliar to the profession that Professor Keener hesitated long 
before giving to the collection of cases, which was published in 1888, the title 
“ Cases on Quasi-Contracts.” Since the appearance of this book, and the same 
author’s excellent treatise upon the subject, issued in 1893, quasi-contracts has 
become a term in common use, and the subject now forms a part of the curricu- 
lum in twenty or more law schools. 

Professor Keener’s collection, admirable as it is, is somewhat too voluminous 
for the time that may be properly given to this subject. For this reason, 
doubtless, two new collections of cases on Quasi-Contracts appeared last year, 
one prepared by Professor James B. Scott, the other the subject of this review. 

Professor Woodruff’s book is essentially an American case-book, only 25 of his 

05 cases, or 8 per cent, being English, whereas 110 out of 285, or 39 Per cent, 
n Professor Scott’s book, and 208 out of 377, or 68 per cent, in Professor 
Keener’s book, are taken from the English reports. The editor must have had 
a purpose in discriminating against the English decisions, but he does not dis- 
close it. This exclusion of English cases is the chief criticism to be made 
upon this book. The cases have been chosen with skill, and are well arranged, 
and the notes of the editor are accurate and helpful. A student who has 
mastered this collection of cases cannot fail to have a good grasp of the princi- 
ples of the subject. J. B.A. 


TRAITE DE LA LOCATION DES COFFRES-ForTS. Par M. Jules Valery.- 


Paris: Albert Fontemoing. 1905. pp. vi, 151. 8vo. 

The comparatively new business of furnishing safe-deposit vaults, compart- 
ments in which may be hired by the public, is one that is having great devel- 
opment among all the commercial nations. The work of M. Valery, who is 
professor of commercial law at the University of Montpellier, is a thorough 
study of the legal aspects of this business under the French Code, but with 
such a broad view of fundamentals and constant reference for arguments and 
illustrations to English and American jurisprudence, as well as to that of con- 
tinental countries, that the treatise is of value to readers of all nations who are 
interested in the subject. 

Professor Valery develops first his theory of the nature of the contract 
between the company and its customer. Legal writers have put forth three 
theories, namely, that it is a contract of leasing, or one of bailment, or one of 
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a third unnamed species with characteristics of each of the other two; he 
chooses the first view after elaborately examining the arguments for each. 
This fundamental question settled, he minutely reviews the forma.ion of this 
contract of lease, the mutual rights and duties of lessor and lessee, the effects 
of the contract as to third parties, its duration and the changes that may be. 
caused by events. A well-analyzed table of contents and an index make the 
use of the little volume very easy, and there is a bibliography of English, 
French, German, and Italian works on the subject treated. Ww. Cc. G. 
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